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Fi::al h~.::ri ng on ~1o tion for r-2lief fro;,, the aut o:713t.ic sL::lJ 
fil e d by ITT Cc~~ercial ~i::ance Corp. was h2ld ~n Februo.ry 18 1 

1986. 7he pc::.rties ·,-.'e re gra nted permission to file ;:JOSt-t.!:'i.:tl 
o!" iefs and t he la s t of t !1e br i efs ·,vas f il e u on ~1a.r ch 1 3 ,· . 1 ~' D G. 

A p pea. r i n g on be h a l f of t he debtor ,., a s John C . H a h n o f J e f f r c y 1 

n a. hn Z.. H emiT.·~ rling, '? . C., Lincoln , il2br::1ska . .:'\p)ea r i r.g o n :.x:i. a:!. ::: 
of I7T Co:Ttme r r.:ia l ?ina nce Corp. Ha s Robert Ll. :<:insey, Jr. 1 .:) :td 
Hilliam \·J. ~-1ickle, I I , of Nelson & i-larding , Lincoln, Ne braskc.t. 

Debtor was a !"eta il business selling Suzuki motorcycles and 
related equipment t o the general public. Debtor filed a voluntar ; 
petition under Ch a pter 11 o~ December 13, 1985. Prior to t h at 
date it was in ~efault under its agreement with the creditor. 
Cr ed itor is basically a floor - plan financier. In other word s , 
creditor loa ns debtors sufficient monies to purchase inve ntory 
from nanufacturers. Creditor takes as security for such loans ~ 
security interest in the motorcycles and other inventory. 
Pursuant to the agreeme nt, as the debtor's inventory ages , o r i s 
damaged or miles are put on it, the debtor is to ~ake cert~in 
pay~ent s to the creditor to protect its interest in the valt1e o f 
the collateral. As the debtor sells a piece of inventory, it is 
to pay the creditor th e balance due the creditor under the 
financing arrangement for that parti c ular piece of inventory. 

The debto r, in orde r to l egal l y operate as a retailer of 
motorcyc l es in the State of Nebraska must have a perm i t fr o M t h e~ 
State and in orde~ to obtai n such a 9ermit o r maintain such a 
permit, the debtor mu s t post a bond with the State . The 9 0rmi t o[ 
this debtor e:<pired on DeceMber 31, 1985, and as of the d,d:c <Jl 
th e h e ari:tg ha d no t b r: C? n rr?n e \ved and no .:1pplicat i on hacl bt~ <.'n rn,Jr] c, 
for such ::- e n c> l:a l. The evidenc e: i s th<lt the d e btor is unahl (~ \ c, 

~Jost t ~1 e 8 o n s ::t n-:; 1: i ll n o t :)e o ~J t::~ i ning iJ :.- eL1i l y ' r n1il . 
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· ~·~ ,,_. ct·cdiLor fil c·l i.'l mo tion tor r cl i,~ [ urtd ·.'t- §3G 2( d) ( 1) 1 t u L 
c· ,nl·,; _· :~:1d under S JG2(~1)( 2 ), ;.lll cgi nq l.1•.: k ot c : uity :111d tlll ·:=-·J in c_: 
t iu~ the· c oll.:1t c' ra l is no t n •2 ccssary t o an c· ~-f c c t i vc r·co r ~:; Lln -
~ :: 1 t i ': > r ~ • 

O r the e quit y i ssue , cr-eui t or urg (-~:; t .. c Cout·t to detcrmi11C: 
:h·~ ,_. _-due of the co ll i.'ltcr::d as ·,;ho l '2SCllC' vulue. Cr r:::di to1.· clCJ. i r1 s 
::ut tile most it ca n obtain for th -2 collatcr :ll is th o who l e s ,:d e: 
v::ll uc of L1e collot2ral by selling th'2 i;1vc ntory to other de<llcr s 
~:: rJi::t:-i !Ju tors or by rctur:--, ing the ve!1icl cs to t he m<ln Uf .:lctcrrc.'!:" . 
·" -... ~ .. : l<::~ :!lc- valu •,' is use ·- 1 t!1c d -= bto :- l1::1s no e0uity oec , u :3 e t 1: c:: 

: . :. '.J ~: :1 ::: ,j ~ e: ::: '--: <:: c r c.: :3 i to r e :·: ~ c c ::1 s t h c \ .' ~~ o l ·:; ::; :1 l ·2 v ::1 1 u 2 • 

T~e debtor , o ;1 t h ot:v~ r ha nd 1 urges tltc:; Court to u s:: e. \':.1 1 u -:.' 
i :-' ~ :.-. c e :::o s o f '" h o L~ s a l e be c, u s e i t i s t h c o p i n i on o f t l1 ..:o ch. b tor 
::: ::,: ::::-;e ::; ve ~to r y !L s r-e cr::i 1.·ed ::.t d doc1 vnl u e by i:JOYMG;Lt c.Z fr-c ~, , :, ~ 

:: :::: :1sse:-1bly o f t 11e m::Jtorcyc l ::s •.:!1ich cor~8 to th2 dealer 
..::· :~s~ ,~ :;-,jl o :J . ~h e de: otor b~ li eve s t h :::~t t:1e f e1 i.r mad:et vo l u~ ,)f 
~ ~ - i.~ ve n tory exc ~ed s whol e s a le value nd t ha t he can o tai ;L val~ . 
:. ~- :: :-: .::: '? s s o f t ~; c: '.1 h c:> L~ sa 1 ~ v 3 l u e i n a 1 i C1 u i c\ 21 t i on sa l e . J,:: j t u r 1 

~ ~roLsh its pr a siJe~ t , ~r e s~nt ed ev i d e nce t ha t the pla ~ o : 
~ ~ o r~a~ization is or wil l ac tually be a liquidating plan. The 
-. .::: t: t o r ·o~ill :_) ropo ~.c:: to sell t~1e fr:::tn ch i :..; ::: a:~d all i nve nto c )' anJ 
~arts 21s wa l l :~ s fix ures . 

The cr e ditor pr-esented evidence tha t i n the o nl y attemp t t ha t 
th e deb tor has Da de to sell the collate r al in a bul~ sa l e , t h e 
proposed purchase r refused to pay the wholesal e price and insisted 
on paying less tha n wholesale. 

Although tbis Court can make a determination of value based 
upon the a c tual use of the collateral by the debtor , in this c ase 
the \vholasa le value is Mor e l ike ly to approximate fair market 
value tha:~ any other figure. A reason for that i s that this 
debtor cannot sell individual bikes on a retail basis. The on ly 
~ a y th e debtor ca n sel l the inventory is in a bulk sale of the 
business. The debtor admitted that its proposal wil l be fo r a 
liquidating plan and the business, although it is hoped will be 
so ld as a going business, actually v1ill be so ld as a package and 
subject t o approval of the manufacturer for any s a l e of the 
franchise rights. Debtor did not present any evidence that an jone 
would pu r chase the invent ory for more than wholesale and cr0~ i tor 

did pr e sen t e vidence tha t it is unlike ly t hat anyone wou ~G 
purchase the inventory for More than wholes a le. Therefore, the 
Co u!:"t concludes that the debtor has no e qui t y in the ?rorcr ty. 

Th e debtor does have a right to t reat a liquidating pl a n .:1~ ; a 
rr?orc::;anization pLan. The debtor's ;:>res ident t est if ied co;Lce r n i ~t<J 
~i s i nt Gn tion t o ? Ut togcth ~ r ~ liqu irlu ting plan and u se both tl1c 
c o ll::1 t2ra l e1 nd th e fr a nc his 2 agr0em211t to obtain value for the 
::re:oit o !:"s . .:>.lt itou yh this e v id o2 nc c:; i s s lirn, t he Court .:1 ccep t s it. 
:J rl d d (; t '2 ::- :l i ~ e ~> l h a t t h c c 0 l l ::1 t e r C\ l i :. n (' c 2 s s Cl r y f 0 r· a n c f f t' l' t i v" 
~ iqGiJ,1tin •· r c 0nJ ._ln .i~ation . 
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·:-:.e cvi.d •.!;<Cc i~_; Lllc:l l '2 ,1C ll J;;on tll t!H· ve~l u• . ' ;.:) f th <_' "n , ~ ·.v " 
i :1vont:Jry d ·~ clines. Credit o r, t hr~ c ·.:f c.r c, cL1i:n~ t h dL-. it is 1\· ) l 

adcquc:ltely rn:otecl <2 d. Debtor c l c:li <llS that :J l l o f the pr011·2 r ty :!.s 
adequately in ~ ur r~ d u nd t h l.lt t 1<: cr(_'di to r h d ~ u t ll i rd -t1art y 
:hJrc c~\ <2 nt ·" :1:ch gu a .!.- l.lnt cc~ the c ::-•_·Jitor f ull poyi:lc nl o f thr:: 
b:J.lancc due if a:1d Hh0n the c.:::- r:di l.u r ta:-::. c~; po~s~..: s s ior 1 o t t h e 
collateral u.nd t u rns it ov e r to t h e :'1Lln u fL1 ct.urcr . Tlw e vide n c e ot 
this "guc1ra:~tee " wa. s s o licit e d on e r o s · - c x :.H:Ji nat ion f r o r.1 cJ. '" i t:1c ::; :..; 
of the creditor. He t e st i f i c d lr 1i.l t O;<C <~ t!l2 c red itor rc pos S c.' s sc: . 
the~ coll:01tcrul, t h e: cre dit o r ca n o bt a in fu l l pa yr,;r:"nt o f the 
bala:1cc du e fr o11 the manufuc t u rr:cr . :!o fur t· e r 2v id .-;nce 11 s 
pr es c:~t:. c c.l c c n c er <1i n g pro t ec ti o n of t he: c r :2 dit~ or . l:' o.!- e xo n: ;::.- 1 ·~ · , :10 

evidence Has pre s 2nted \vi t h .:::- eg c:1rd t o ,,;1e t h e r or n ot the 
manufacture .:::- \·Jould rcpurc!1ase da r:lC1 <Jcd o r u s e d inve ntory. Ho·,.,cve r , 
since the d e btor p resented e vide n ce t ha t t h e p r ope rt y \·la s insure r! , 
the Court concludes t hat ~ full -payne n t ~ ec~u ~s e 3 g~c e~0;1t f ~ r 

repur c~as e o f the invc n to .:::- y by t he nanu fac tu~er ~nd a de q u _ t 0 
in s urance upo n th e bu ildi ng hou s i n 0 the i nve n to~y as He l l a s 
insu~::1:~ce on the inventory i tself protr.:cti n g t ho d e b to r and t he 
creditor from d amage fro~ wi nd and ii r 2 , as ve ll a s t hef t , i~ 

a d e quate ;:J r o t e cti o n of t h e i nt~res t of L 1e creditor . Based LU O :l 

all of the above, the motion f o r reli e f is o ver r ul ed. ~ 

Eo ·,.;e v e r , th is Court lS "' '"a r e th::.t t he credito r alleg2s th3t 
shortl y aft2r the trial an this ~a t te r t he insuranc e l a p s ed and 

r" that there is no insurance p rotec t ing t he i n tere st of the 
cred ito r. This Court f ind s tha t t h e manufac ture r' s r e purchc:1se 
agree ment, by itself, does not protec t the interest of the 
creditor.· Unless that repurc has e agreement p r ov ides t hat the 
inte r e st of the creditor i s f ul l y i nsur ed aga inst casu al t ies such 
as wind, fire a~d theft, the credi t o r is not adequate ly protect e d 
and relief will be gran t ed at the next hear i ng. Cred ito r h a s 
filed anothe r mot i on for r el i ef b ased upon t h e a ll e ga t ion t ha t 
there is no in s urance and, there f o r e , it is not ::1d equate l y 
protected. That h e aring will be h e ld on a f fidavit evide nce a t t he 
n e xt availabl e motion d a y. Th e o n ly issue s hal l l)e the terms of 
the r epurchase agre eme nt and Hheth e r o r n o t :: here i s a d e quate 
insurance protecting the int e re s t of the c r ed ito r. 

DATED: May 2, 198 6. 

BY THE COURT : 

Co pie s t o each of t h e fo ll ow i ng : 
Jo h n C . H a h n , /\ t tor n e y , P . 0 • Go x 6 0 9 6 , I. j n co 1 n , l'l r:: 6 D 'j 0 6 
Ro bert D. Y.insc y, ,Jr . I 1\ t t orney, r . () , Lloz 8~0 ?.8 , r.incn l n ,' 

::= 6 8::, 0 1 - 2 0 2 8 
',·/il li, 1 i'l. :.: ick l e? , II, .\t t oi: ncy, P . o . ~~•J>: (; )0 2 B , l.in •·· >L n , ~ I E 

i:) ) 5 0 1 - 2 0 2 8 


