
I , THE UNITED STATES DI STR I CT COURT FOR THE 

DISTRICT OF NEBRASKA 

IN THE MATTER OF : ) 
) 

HARVEY MAHLOC H, ) cv. 8 6 - 0-263 
) 

Deb to~. ) 
) 

DORI S VILLM, ) 

BK. 
FILED 

DISTRICT OF NEBRASKA 

A~---------------M 
) 

Plaint.ff, ) JUL 1 4 !987 
) 

v. ) William t. Olson, Clerk 
) 

c. G. WALLACE, III, Trustee, ) MEMORAND ~!m-NION · Deputy 

) 
Defendant. ) 

) 

This matter is be o~e the Court on appe 1 f rom a 

~nkruptcy cour t ruling fi ed March 24, 1986. Therein, the 

Unit ed States Bankruptcy Judge for the District of Nebraska, 
~ · 

T imothy J. Mahoney, ru e d that Doris Vil l m held a valid lien on 

proper t y sold by the Trustee, c. G. Wallace, I I , and directed 

the Trustee to pay her proceeds from the sale of the property 

plus inte~est. Upon careful consideration of the record and 

a~guments submitted by the parties, the Court f inds Judge 

Mahoney's rul i ng shoul d be affirmed . 

Before this Cou rt addresses the merits of the appeal, 

i t i s prudent to state t he general s tandard of review which 

guides the Court in ma t ters such as this. On appeal a district 

court is not bound by the Bankruptcy J dge's conclusions of law; 



howeve~, the Bank~uptcy Ju dge's find ings of fact are e nti t led to 

stand unless c lea ~ 1 y e~roneou s . I n r e Ma r t in , 76 1 f .2d 47 2, 474 

(8th Ci ~. 1985); see also, Bank r uptcy Rul e o f Procedu re 8013. 

The p a ~ ties do not d is pute the followi ng findi n s of 

fact made by t he Bank~uptcy Court. On Aug ust 1, 1978, Dori s 

Villm and her now deceased husband, Fred Villm, entered into an 

Ag reement fo~ Deed in Esc~ow as sell e rs wi th H a ~vey M- h loc h as 

buye r for the sa l e a nd pu rchase of ce rta in real property in 

Pe rkins County, Neb raska. The con trac t ca l led f o r ye ar ly 

payments t hrough August l , 1986. The agreemen t provided t at the 

de e d, abstract to the property and the agre emen t itse l f wou l d be 

he l d i n es c r o w s ub j e ct t o the ag reeme nt's t e r ms and c o ndi tions. 

The es c row agreeme nt provide s for installment payme nts . ove r a 

period of years , and upon t he fi nal payme nt, delivery and 

recordi ng of the deed. Without t he knowledge or au thorization of 

t he se l l er , t he dee d was f i l ed wi th a nd re corded by t he Pe rk i ns 

Cou nty Cl erk o n t he s ame day that it and t he s al e contra ct were 

signe d by the parties. Appare nt ly ne i t he r do cumen t was e ver 

del i ve r e d to a n es c row age nt. The Ba n rup tcy Court co ncl ud e d 

Ha rve y Mah loch ei ther wa s not awa re the d eed ha d bee n recorded, 

or if he wa s aware it ha d bee n reco rded , Mr. Ma hloch t r e a t e d t he 

r ecord ing a s a mistake . 

Mr. Mah loch conti nued to make payme nts ac c ordi ng t o the 

escrow ag reeme nt t hro ugh Aug us t 1, 198 1 . On Apr il 9, 198 2 , he 

fil ed a Chap t er 11 bankruptcy proceeding and a d C. G. Wallace, 

III, was u lt imately appointed t rust ee o f his e state. A Pla n of 

.,_ 



Reo~ganization d ted June 3 , 19 8 3, and modified August 29 , 19 8 3, ·~ 

was p~epa~ed a nd submi t ted t o the Bankruptcy Court for approval . -

The p la n was app ~oved by the Cou~t on Decembe~ 2, 1983. 

he qeo ~ga ni za t i on Plan l is t ed the c laim i n ques tion as 

a Cl ass 5 claim nd was identified as " t he al l o wed secured claim 

of Fre Vill m." A~t icle IV(B)( l ) of the Plan provides that Class 

5 clai s shall: 

Be ent itl ed t o r etain the l iens securi ng 
th. ei~ cla i ms until p~operty subject to 
the lie , is sold by the Trustee as 
he~ein~fter ~~ovided o~ t h e cla i ms are 
satisfied i n : u ll purs uant to 11 U . . c. § 
11 29(b)(2)(A )( i ) ; and in the evcn L o £ 
sales o f p~operty sub ject to s a i d claims 
o~ liens, the l ie ns shall attach to any 
p~oceeds from such sa l e pursuant to 11 
U.S .C. § l l29(b)(2)(A)(ii) * * * 

A~t i c le I V( B)(S) provides that Cl a ss 5 claims shall ~ 

Be entitled to immediate receip t of 
proceeds received f rom the sale of assets 
subject to the c l aimant's lie ns unless 
the validity, extent, or priority of 
thei r liens is a t i ssue . 

The real estate w s sold by t he Trustee for $108,000 i r. 

August of 1984. Al though plaintiff made demand for payment , the 

Tru stee refused to pay any o f t he sale proceeds to th _ )l a i ntiff. 

Acco~ding to the ag~eement te~ms, there remains due and owing to 

pl a intiff the sum of $55,715 . 80, plus interest from and after 

August 1, 1981. 

Based upon the above facts, the Bankru ptcy Court he! 

the T~ustee was ~equired by the confirmed plan to satisfy Ms. 

Vi1 lm 's claim f rom the p roceeds o f the real prope rty sale. 

found that the p~ovisions of a confi rme d plan proposed by 

He 



r-- c~editors and a T~uste e bi nd the debto~ and any c~edi tor. ll 

U. S.C . § 1141 . The Pl a n c la s s if i e d ap pe lle e 's claim as an 

"allowe d secure d cl a i m" a nd it should be t:-eate d a s s ue · . In 

additi o n , the Ba nk ruptcy Court ~uled the Neb ~ ask a state l aw 

t h eo~y of me:-ger was not applicable t o this case. The terms of 

the escrow ag ree me nt were no t nullified by the r ecording o f the 

deed s i nce the deed wa s ~ecord ed by mi stake. 

On a ppeal, the Trustee argues the Bankruptcy Co urt's 

ruling was inco r r ect. Firs t he claims t he Court essent i ally 

ignored an issue cent ra l to thi s ca s e. Pursuant to ll U.S. C. § 

544(a)(3), t he Trus tee has t he r i ght s and powe rs of a bona f ide 

purcha ser of rea l prope rty f r om t he debtor as of t he comme ncement 

of the case . The bona f i de p u rchaser' s s tatu s is give n t o the 

Tr us tee wi thout rega rd to a ny know l edge held by t he Trus t ee or 

any c redit or. The scope of the Tru s t ee' s rig h t s and powers a s a 

presumed bona fide. purch aser o f ~ea l prope r ty i s dete rmi ned by 

state l a w. In re Gurs 27 B.R . 16 3 (Ba nkr. App. 9 t h Ci r. 19 8 3 ) . 

I n t h i s ca s e Nebraska l a w applies. A bo na fi d e 

pu rchas er or good fai th pu rchas er of land i s one wh o purchas es 

f or va lue a nd without notice of a ny s uspi c ious c ircumsta n c e s 

which wou l d put a prude nt man on inqu iry. Mader v. Kallos, 219 

Ne b . 5 79, 36 5 N.W. 2d 408 (198 5); Love v. Fa uque t , 184 Ne b. 250, 

166 N.W. 2d 7 42 (19 69 ) . The party who alleges he is a bona fi de 

purchas er has the bu rden to prove he purcha s ed the p roperty for 

value and with ou t noti ce. Made r , 219 Neb. at 581 , 365 N.W. 2d a t 

·- ,1-



4 10. This burde n includes prov i ng h e wa s wi t hout actua l o r 

c o nstructive notice o f another's r ight s or interests i n the l and . 

Id . 

Based upon t he Bank rup tcy Court' s fa c t ua l f i nd ings and 

t e exhibits present d dur i ng the hearing below, th is Court finds 

the Tru stee could not en j o y the st a tus of a bona f i de purchaser 

of the la d at issue i n this case. When Harvey Ma loch ' s 

bankru ptcy petition was filed , the county court records inclu ed 

not only the warran t y deed but also t h e agreement for deed in 

e crow. Bo th doc uments were f i led the day they were signed with 

the a g reement bei ng docketed in the coun t y rea l estate records 

f ive minu t es prior to the warranty deed. 

Upo n execution of t he agreem~nt for deed in escrow, an 

equitable lien was created in favor of the sellers as to th e l and 

sold t o Mr. Mahloch. DeBoer v. Oakbrook Home ss'n , Inc. u 21 8 

Neb. 813, 3 59 N.W.2d 7 6 8 {1984) ; First Nat'l Bank of Hays Center 

v. Rose , 213 Ne b . 6 11 , 330 N. W.2d 894 {1983). The recording of 

the agreement constituted co st r uctive notice of the lie imposed 

u pon t he real esta t e. Whil e there may have been some doubt as to 

whether or not the agreement was stil l in effect since the deed 

had i n fact been filed , a prudent rnan wou ld have inquired into 

the su s picious circums tances evidenced by the record . Upon 

i nquiring into t he facts surrounding the transaction, e would 

have found h e contra c t was st il l in effect and that Harvey 

Mahloch had made regular payme n ts under the contract and no 

default had occurred. Mo reover , he would have found the deed 

itself was mistakenly recorded. 



Next, the Tru s t ee asse ~ ts the B a n k~uptcy Court 

imp~oper ly denied a pp l i c at i o n of the doct r ine of me rge~ to th i s 

case. The Supreme Cou~t of Neb~as ka defines the theo r y of merger 

a .,. .. 
;:;, . 

The ~ule of me~ge~, st a ted simply, is 
th a t upon delive~y and ac ceptance of an 
una mbiguous de ed all pr ior negot i ations 
and ag ~e ements a r e deeme d me~ge d the~e in . 
(Ci ta t ions om it t ed). However , the 
doc t ~i ne of me ~g e~ doe s not apply where 
t h e ~e has been f ra ud or mi s take. 

Bi bow v. Gerra rd , 209 Ne b. 10, 13 , 30 6 N. W. 2d 148, 150 (1981 ·, . 

The Ba nk ~uptcy Cou~ t ruled the the o r y of merger is 

inappl icable to t he fa c ts of thi s c ase be cause the deed was 

recorded by mistake . Th e Trustee does not di s pute the findi ng 

that the deed was r ecorde d by mi stake. He con tends, howe vPr, 

that a deed wh ich is void as be t ween the pa r t ies because 

re cordation was o bt a ' ned by fra ud o r mi stake is ne ve rthe les s 

suff i ie nt to g ~a n t good t itle to a bona f i de purchaser wi t hou t 

not ice of t h e circums ta nce s of the reco r dati o n. The Truste e 

asser ts he fal l s with i n this e xc e p t ion. Si nce the Cou rt has 

f o u nd t h e Trustee doe s not quali fy as a bona fi de purchase~ , the 

Trustee can not avai l h imself of th i s excep t i o n . 

F i nally , the T ~us te e argues the Bank rupt c y Co u ::- t 

imprope~ly app l ied ll u. s .c . § 1 141. Since th is Court fi nds 

Do !:" i S Vi llm he l d a va lid lien i n t h e p rope r ty so ld by the Trus t e e 

wh i c h coul d not be avoided by t he T ~us tee, th is lSSUe need not be 

-F.-



add~essed. Acco~dingly , an order a ffirming t he Ba nk~uptcy Court 

~u l ing will be ente ~ed this da t e . 

OAT D thi s I tf \?f day of Ju l y, 198 7 . 

BY TH E COURT: 

JUDGE 


