I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF NEBRASKA

IN THE MATTER OF: )
)
DONALD D. W EZOREK, ) CASE NO. BK03-42714
)
Debtor(s). ) CH 7

VEMORANDUM

Hearing was held in Lincoln, Nebraska, on Decenber 3, 2003,
on the Chapter 7 Trustee's Objection to Debtor's Claim of
Homest ead Exemption (Fil. #4), and Resistance by the debtor
(Fil. #8). Kenneth Fritzler appeared for the debtor, and John
Wol f appeared as the Chapter 7 Trustee. This menorandum cont ai ns
findi ngs of fact and concl usi ons of | aw required by Federal Rule
of Bankruptcy Procedure 7052 and Federal Rule of Civil Procedure
52. This is a core proceeding as defined by 28 US.C. 8§
157(b) (2)(B).

The trustee’ s objection is sustained.

The Chapter 7 trustee objects to the debtor’s clained
homest ead exenpti on under Neb. Rev. Stat. 8§ 40-101 because the
debtor is single and has no dependents, and was not nmarried at
the time he purchased the residence nor at the tine he filed
bankruptcy.?

The relevant statutory sections are as follows:

§ 40-101. Honestead, defined; exenpted.

A honestead not exceeding twelve thousand five
hundred dol l ars in val ue shall consist of the dwelling
house in whi ch t he cl ai mant resi des, its
appurtenances, and the land on which the same is
situated, not exceedi ng one hundred and si xty acres of
|and, to be selected by the owner, and not in any
incorporated city or village, or, at the option of the
claimant, a quantity of contiguous |and not exceedi ng
two |l ots within any incorporated city or village, and
shal | be exenpt fromjudgnment |iens and fromexecution
or forced sale, except as provided in sections 40-101
to 40-116.

(continued...)



The debtor asserts that he shoul d be consi dered t he head of
a household and therefore entitled to the honestead exenption
because various relatives or fornmer relatives have tenporarily
lived with hi mwhile he has owned the residence. Neb. Rev. Stat.
8§ 40-115. In particular, his three stepchildren reside with him
fromtime to tine, and a nephew recently lived with himfor 30
consecutive days. In response, the trustee suggested at the
hearing that running a bed and breakfast for fam |y nmenbers does
not qualify a debtor for a honestead exenption.

The court addressed this issue wunder simlar factual
circunstances in the case of Jeffrey Dubsky, Neb. Bkr. 02-216,
Case No. BKO02-41592 (Bankr. D. Neb. Sept. 23, 2002). The

1(...continued)

8 40-102. Honestead; selection, property avail able for.
If the claimnt be married, the honestead may be

sel ected fromthe separate property of the husband, or

with the consent of the wife from her separate

property. When the claimant is not married, but is the

head of a famly within the neaning of section 40-115,

t he homestead may be selected from any of his or her

property.

8§ 40-115. Head of famly, defined.

The phrase head of a famly, as used in sections
40- 101 to 40-116, includes within its meani ngs every
person who has residing on the prem ses with him or
her and under his or her care and nmai ntenance:

(1) His or her mnor child or the mnor child of
his or her deceased wi fe or husband;

(2) A mnor brother or sister or the mnor child
of a deceased brother or sister;

(3) Afather, nother, grandfather, or grandnot her;

(4) The father, not her, gr andf at her, or
grandnot her of a deceased husband or wi fe;

(5) An unmarried sister, brother, or any other of
the relatives nmentioned in this section who have
attained the age of mmjority and are unable to take
care of or support thensel ves; or

(6) A surviving spouse who resides in property
whi ch woul d have qualified for a homestead exenption
if the deceased spouse were still alive and married to
t he surviving spouse.



conclusions of |law reached in that case are equally applicable
here, and are reiterated in the context of this case.

The Nebraska Suprene Court has nmde cl ear that the purpose
of the homestead exenmption is “the preservation of the famly.”
Landon v. Pettijohn, 231 Neb. 837, 843, 438 N.W2d 757, 761
(1989) (citing Bowker v. Collins, 4 Neb. 494 (1876)).
Accordingly, “the homestead | aw shoul d be |iberally construed in
favor of those for whose benefit it was enacted.” Landon, 231
Neb. at 843 (quoting Horn v. Gates, 155 Neb. 667, 671, 53 N. W 2d
84, 86 (1952)).

Most, if not all, of the reported cases regarding the scope
of the Nebraska honestead exenption when a debtor is not
currently married and lives alone deal with debtors who are
di vorced or wi dowed but had lived in the residence at one tine
with their spouses and/or children. The case law is clear that
in those situations, the existence of the honestead continues.

The case of Palnmer v. Sawyer, 74 Neb. 108, 103 N.W 1088
(1905), held that a w dower retained honestead rights in the
property even though his children had grown up and noved away at
the time of the execution sale of the property to satisfy a
j udgnment. The Pal ner court observed:

In Galligher [sic] v. Smley, 28 Neb. 189, Reese, C
J., in rendering the opinion, said:

"In its inception a honmestead is a parcel of |and on
which the fam |y resides, and which is to thema hone.
It is constituted by the two acts of selection and
residence, in conpliance with the ternms of the |aw
conferring it. \Wen these things exist bona fide, the
essential elenments of the honmestead right exist, of
whi ch the persons entitled to it cannot be divested by
acts or influences beyond their volition."

74 Neb. 108 at 113. Accord U . S. Nat’'|l Bank v. Sinonds, 133 Neb.
42, 44, 274 N.W 187, 188 (1937) (The rule in Nebraska cases is
t hat when a husband and wi fe reside on a honmestead sel ected from
t he husband’s separate property, and the wife dies while the
husband continues to reside there, the honestead character of
the land continues in the husband, although he my have no
children or other dependents residing with him)

The Palner court also noted that the Nebraska statutes
“reserve the honestead right to every person who is the head of
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a famly as defined in [the statute], whether married or
unmarried at the time of acquisition.” 74 Neb. at 111. See al so
Brusha v. Phipps, 86 Neb. 822, 126 N.W 856, 857 (1910) (w dow
with no mnor children was not entitled to honestead exenption
in property purchased after husband’ s death because she had no
one dependent on her and no one ever lived there with her as a
menber of her famly, so she did not qualify as head of
househol d) .

In the bankruptcy context, the focus is on the debtor’s
status as of the petition date. See 11 U.S.C. 8 522(b)(2)(A (a

debt or may exenpt “any property that is exenmpt under . . . State
or local law that is applicable on the date of the filing of the
petition ."); Peoples’ State Bank v. Stenzel (In re

Stenzel), 301 F.3d 945, 947 (8th Cir. 2002) ("A debtor may
exenpt fromhis bankruptcy estate property that is exenpt under
state law on the date the petition is filed.”); In re Mirphy,
292 B.R 403, 408-09 (Bankr. D.N.D. 2003) (“A debtor's
exenptions are determined as of the time of the bankruptcy
petition filing. . . . Accordingly, courts focus only on the | aw
and facts as they exist on the date of filing the petition.”).

Linking a debtor’s right to claima homestead exenption to
his or her head-of-household status on the petition date is
necessary to give the | aw substance. |If a single debtor with no
dependents were able to claima honestead exenption based on a
tenporary living arrangenent that occurred a nunmber of years
prior to filing bankruptcy, the trustee and the creditors woul d
be unable to determne valid claimnts wthout perform ng
di scovery. In formulating this statutory schene to protect and
preserve the famly, the State of Nebraska focused on marriage
as the event triggering the exenption, while acknow edgi ng t hat
the end of the nmarriage does not result in the |oss of the
exenption. Marriage is an event of public record, and a debtor’s
marital or parental status is readily ascertainable. By
contrast, the right to a honestead exenption for an unmarri ed
debtor who takes in a relative on a short-termbasis well prior
to filing bankruptcy is nebul ous and difficult to verify.

Therefore, w thout further guidance from the Nebraska
| egi sl ature or the Nebraska Suprenme Court, | amnot inclined to
extend the scope of the statute to provi de honestead exenptions
for non-marital head-of-household situations that were not in
exi stence on the petition date.

The trustee’s objection wi |l be sustained by separate order.
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DATED: Decenmber 4, 2003
BY THE COURT:

[s/ Tinmothy J. Mahoney
Chi ef Judge

Noti ce given by the Court to:
*John Wl f
Kenneth Fritzler
United States Trustee

Movant (*) is responsible for giving notice of this order to all other parties
not listed above if required by rule or statute.



IN THE UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF NEBRASKA

IN THE MATTER OF: )
)
DONALD D. W EZOREK, ) CASE NO. BK03-42714
)
Debtor(s). ) CH 7

ORDER

Hearing was held in Lincoln, Nebraska, on Decenber 3, 2003,
on the Chapter 7 Trustee's Objection to Debtor's Claim of
Homest ead Exenption (Fil. #4), and Resistance by the debtor
(Fil. #8). Kenneth Fritzler appeared for the debtor, and John
Wl f appeared as the Chapter 7 Trustee.

| T I'S ORDERED: For the reasons stated in the Menorandum
filed contenporaneously herewith, the Chapter 7 Trustee's
Cbj ection to Debtor's Clai mof Honestead Exenption (Fil. #4) is
sust ai ned.
DATED: Decenmber 4, 2003
BY THE COURT:

[s/ Tinothy J. Mahoney

Chi ef Judge
Noti ce given by the Court to:
*John Wbl f
Kenneth Fritzler
United States Trustee
Movant (*) is responsible for giving notice of this order to all other parties

not listed above if required by rule or statute.



