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DEBTO~ 

A h eari ny o n t he mo tions to d ismiss fi J eu ' ·Y .!,:!. a n Vi o :<, 
r i l i ng N. 2 1 , Ce ntury Lumber Cente r and D & D E l ectr i c, Fil 1ng 
>:o. 2 S , a nd ' i r s t Nebra ska Bank , F.1. ~ i 1g No . 1 _ , ·a ::; . eld J u l y :: .. 
19 88 . John Guther~' of Pe rry, Guthery, Haase & Ge ss ford , P .C., 
L i ncol n , Nebra s k a , appeal-ed for Dona ld Joe Ru hc; a k, d / b / a R !1aak 
CcrnstrLc tion (debtor); Wi ll iam Za s t e ra , i:~e br e:. s ;.:;,a c · t y , r:ebr t: s i-·a , 
· pr.;cdred f or Century Lum ber Cer, t er e:.na D & D ~ l e c t .:-· i c Compan:~ ; 

Ti mot hy Nelsen of Nel s en and Kel h , Ne braskd C1ty , ~e braska, 
a p peared for Al an Viox , d/b/a Viox Construction a n d Jame s Ca v a n a gh 
of Er i ckson & Sederstro m, P.C., Oma na , Ne b ras k a, appe a r e d f o r 
ri~st Nebraska Bank ( Ba nk ). T i s memor3n d u m c onstitutes t h e 
Ccu :- t's fi n ding s of f s.c t 1n d c r: c lusio71S ot l a. · , pu rsuc.nt co :)::.;:' : :-. 
R . ~052 . 

All three motions for dis~i s sa l c l a im that d~b tor is not 
e ~i g ibl e fo r Chapte r 13 relief because h1s u nsec1red d ebts a r e '~ 

e x c e ss o f $100,00 , ad that debto r does not h av e regular i ncc~e . 

At the h e ar i PS t!1e Co u r t r cei ved a f f ida ' ·~ ts f r o :-:-1 d c bt.C' r , 
J ~~ n Gu thery , J ames Cavanagh , Mark Eil ers ( Manage r o f C~n t ~ :y 
L un b er Cen t er) , W · l liam z stera, Ti mo thy Ne l sen .:-,r:c ;1.lan '/ioz . 

Sec tion 1 09(e ) of 1 1 u . s.c . specifies t e e l ~ gi b ' li t y 

r-2c:; u iremen ~ s for Chap t er 13 . I t provide s , in pare , t :--,a t " [ c !"'. l ;-
o. r: ind i v i a u - l wi h r egu l ar .: n c ne t h a t ov.' e: s , n _h -2 ... e o f t .. -2 

fil i ng of t he pet i t ·en , noncon ti ?en t , l iquid.;:, t e , ;.; r. s c·c <J :- e d rl.::.;; t s 
0 l es s than $10 0, 00 .• • may b e a de bt ~r under ch a p t ~r 1 cf t hls 
title . " 11 U.S.C. § 1 0 9 ( e ) ( 1 9 87 ). 

The s chedul e s a t tached to debtor 's petit i o n l ists t h2 
followi n g d e bts 3S u nsecu r e d , l iqu idat e d aud n oncontingen t : 

Name o f Cr e ditor 

Boh l Plumbi ng & Heating 
Ce ntury Lumber Ce nter 
Concre t e Indus tr i e s 
D & D E l e ctr i c 

r----::-::--=-::--_;F~i~r~s;,:t::._, Feder a 1 Li nco ln ( Vi s a ) 
FILED a eybert 

OiSTRICT OF NEBRA~,4.an iox 

A.rnoun t of C1. a i m 

$ 4 18. 9 
$ 2 7, 50 0 . 0 0 
$ 6,247. 83 
$3,09 1 . 7 

~T • . 
1 

- --- --------il:1a.JI\V o i e Wu r tel e j0; wU r: l ;) i~ Qo Yanke Hi ll Manufacturing 

$ 1,12 5 . 1 4 
$ 6 5 0.00 
$ 2 ,2 0 0.00 
$17,390.7 4 
$ 838.5 2 
$ 800 .0 0 
$60, 2 62.10 

i · tJ · . j _.:) IRS 
' 
! ; uciu h ._., 1-1 ;11;,u TOTAL 

Ci;: ri< J.S .1nl.rt, ~ICy Coun 
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II ."l.Jd iti ol o t he c.Laims l1st r.2u ~bove, (l'. :·•to r ::_ :__:;c.; _· 1:1 

u n secur d debt of $9, :L 0 . 0 0 t o l l,~y Na t ional a :1k , Ha !llbu rq , 
Iowu. , winch d ebtor ' dentifies as unliquidated . . ' one: •:f thE.:! 
a ff idavits c al l enges t hi s c l ass i i ca t 1on ; theLe for e , t he Cour~ 
wi l l n ot inc l ude t i s cla im in c alculat i ng debtor ' s e ligibil t y . 

Th e major cla i m i n c onten t ion is tha t be l a g i n g to Pi rst 
Ne r aska Ban . Debtor ' s s chedule l i sts a debt o f $3 4,0 00.00 and 
c l a ss i fies it a s dis puted, con tingen t and unliquidated, which 
c lassifi ation Fir _ t Nebras k a Bank challen ges. 

The Cour t does n o t find it ne c essar y t make t at 
de t erm i na t ion because even i f the e n ti re $34 ,00 0 . 0 0 we r e a 
liquida ted a n d noncont1ngent debt , i ts addi t ion to the $60 , 2 6 2 1 0 
tota l above is less than the $100,0 0 0.0 0 cei l ing provided in 
Se c tion 1 09(e). The Court does f ind, however, tha t $20,986.16 of 
the $34 , 000.00 is set out in a pro misso ry note between debtor ~ ~d 
Firs t Nebraska B nk. Withou t xam i n ing the sta tus o f the a mount 
i n excess of $20,986. 1 6 c la i med by i rst Nebra ska Bank, the Cou r : 
f i nds tha t the ~20,986. 1 6 i s liquidated and nonc o n ti gen t. 

A "person wit h r egular income" i s de f ined in Se c t ion 1 01 as 
a n ' ' ind i v 1dual whose i ncome is s u ffi c ien tl y t ab_e a~d regul a r t c 
enable such ind i vidua l t o make p ayment s under a pl an u~der chapt£~ 
1 3 of t hi s ti t 1 e . " 1 1 U • S . C . § 1 0 1 ( 2 9 ) ( 1 9 8 7 ) . It is we 11 
set t l e d tha t regular inc o me can be de r ived f rom s o urces o ther than 
wag e s . I n e Estu, 6 95 F.2d 31 1, 3 1 4 n. 3 ( 8 t h Ci r . 19 82 ) . 
Deb t or ' s p lan list an a v e rage monthly inco me o f $2,400.00 with 
ave r age month l y exp n se s of $2 ,28 7 .00 . Thu s , deb t or ha s avai1ao ~ 
ex c es s i nco! e to enable h i m t o make paymen t s unde r his p lan. Se: 
In r e Cavia (2 4 B n kr . 5 7 3, 575 ) ( Ba n kr . 9th Ci ~ . 198 ) . 

Althoug h debtor is se lf employed , d ebtor ' s pl an i~d i car es 
tha t h e ha s su f f ic ie t regu lar in orne to mainta i n repayment of ~~s 
d e bt s . Mot i ons to dism i s s ar e overruled . Debt ~ r i s el igi b le fo~ 
Chapte r 13 relief . 

e parate Jour nal ent r y wil l b 3 entere~ . 

-DATE D: Augus t{), 1 988. 

BY THE OURT: 
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