
UNITED STATES BANKRUPTCY COURT 
FOR THE DI STRICT OF NEBRASKA 

IN THE MATTER OF ) 
) 

DONALD LEROY LORENZEN a nd ) 
NORMA LOUISE LORENZEN, ) CASE NO. BK85-1932 

) 
DEBTORS ) 

) 
DONALD LEROY LOREN ZEN and ) 
NORMA LOUISE LORENZEN , ) 

) 
Pla i nt if f ) 

) 
vs. ) 

) 
FI REMA 'S FUND INSURANCE COMPANY, ) 

) 
De fe ndap t ) 

MEMORANDUM OP I NION 

A86 -160 

Chapter 13 

Thi s mat ter was submi t ted o n written s tipulat ion o f facts a nd 
briefs fil e d b y the par t i e s. Howard T. Duncan of Omaha, Nebraska , 
r epr ese n ted the debtor s / p la intiff s and Kevin D. Van Dyke of 
Council Bl uffs, Iowa, r e presente d the defendant. 

I ssue 

Doe s t h e es tab l i s hment of a judi cial l ien within 90 days of 
the orde r f or rel i ef const i tute a p r eference which can be avoided 
by the debtor ? 

Fa cts 

p· rt ie s have fi l ed a wr itten stipulation of facts which can 
be summar ized a s fol l ows: 

) 

1. Pla intif fs are debtors in a Chapte r 13 bankruptcy which 
was commenced by the fi li ng o f a pet it ion o n the 23rd day of 
Augus t, 1985 . Defendant , Fireman' s Fund I nsurance Company , c l a ims 
a lien on certa in propert y o f the debtors in t h e amoun t of 
$1 0,60 5. 65 . Defenda nt did f il e a c l aim in the Chapter 1 3 ca se o n 
t he 9th d a y of October, 1 98 5 . The li en re s ults from a j udg men t 
en t ered i n t he Iowa Di st r ict Court fo r Po ttawatta mi e Co n ty, I wa , 
Jul y 30, 1985, in t he s um of $1 0,3 29. 49 with interest t hereon at ) 
t he r ate of 1 0 % per yea r f r o m Ju ne 20, 1 985, p lus court costs. 



2. The j u g me nt w~s nte red in an action wh ich wa s bct se~ 
upon t ' terms o f a Gen~r.a l Indemn ity l\g r e ement and t hree s 1c:2 

bo nd s i ·~ sued pu r. su~~n t ro Lhc agr.c men t by d e f enda nt , as Sllt • t ~: , • 
Boo th Re f ri ger t ed Li e · , Inc., a s princ i pa l , i n t he ord i n r.y 
course o f b ines s and a ccordi ng to ordi n· r y b si nes s terms . 

3. Plaintiffs we re sh~reholders , corporate offi c e rs and 
corporate dire cto rs of Booth Ref rig r ated Li ne s , Inc . , a 
corporation . 

The corpora tion and the plaintiff/debtors in their ind i v idual 
and cor pora te c apac i ti e s executed a wri tte n General Indemnity 
Agreem nt on the 15 th day of Septembe r, 1 983 , thereby ag r eeing to 
jointly and seve ra ly i ndemnify the Surety a ga inst any and all 
liabi lity , loss , costs, d a ma g es, fees of attorneys and other 
e xpenses whic h t he Su ret y may susta in or incur by reason of, or i~. 
c on seque nce of , the e xecut i on of cer t a i n bonds which the de fend an ~ 
i ssu e d at the r e ques t of t he c orporation. 

The pa r t i es ha ve s t ipul a ted t hat the written General 
Indemn ity Ag reeme n t was execute d by the parties in the ordina ry 
course of bu s iness a nd a ccording to ordinary busi nes s t e r ms . 

4. Thre e dif fe ren t c red itors of the co r pora tion r e quest _ 
t a t the defendant make good on three s ~para te bonds and the 
d e f endant did ma k e pa yment pu r suant to- th bonds . 

5 . Pla i nt iffs did not com p ly with the terms of the Gene r ~ l 
Ind emn i ty Agree men i n. th a t t he y re fu sed to i ndemn if y t he 
defe nda t for s ums paid by he de fend an t in pe rformi ng it s 
c ont r actual obl i g at ions u nde r t he agreeme nt. As a re s ult, t~~ 
l awsuit wa s filed o n June 20, 1985 , i n t he Iowa Di s tr i c t Court f or. 
Pottawattamie County a nd , as ind icated above, judgment wa s en t ered 
on July 30, 1985. 

Debtors now d es ire to a aid the li e n which re s u l ts from : e 
entry of the judgme nt. 

Co nc lusions of Law 

The Bankruptcy Cod e at §5 4 7 (c)(2) provide s : 

"(c) The truste e may no t avoid under 
this section a transfe r --

( 2 ) t o t he e x t e nt t hat such t ran s f e r 
was - -

( A) in paymen t of a d e b t incur red by the 
debtor in th e ordinary course of bu s iness or 
finan c ial affair s o f the d ebtor and the 
t r n sfe re c ; 
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at ta hed. Thi s Court does no t agree . In Chapter 1 3 cases t he 
e xemp t i ons l i s t ed are basically for in fo r ma tion purposes o nly. 
Li st ing o f e xempt ions i s necessa r y t o e nab le creditors a nd the 
deb to r t o d e t ermi ne wha t cre d itors wo uld have r eceived in a 
Chapter 7 liq ui da tion c ase. However , sinc e the debtors in a 
Cha pter 1 3 c ase are keepi ng the property, exemption righ ts are of 
very li ttle sign ifi cance . I n a Chapter 1 3 c ase the Chapter 13 
truste e frequent l y decline s o r i s not i nteres t ed in pursui ng an 
a~versary pro ceeding t o set a s i de a l i en. If s uccessful, the 
Chapter 13 trust_e ha s gai ne d nothing f o r t he estate nor for the 
tru s tee. Therefore, it is unl ikely in most cas es t ha t t he Cha p t er 
1 3 trus t ee wi l l e xer cise the r igh t to attempt to avoid 
pr eferential t ransfe r, such as the judgment lien in th i s case. 
The i nce nt ive o f t he t ruste e and t he benefi t t o the estate in a 
Cha pter 7 c ase are totall y d ifferent a nd it is the opinion o f this 
Court t ha t t he language of §52 2 (h) regard i ng avo idance of l iens t o 
the e x t e n t of th exe mption i s applicab le t o a Cha pter 7 c ase and, 
at least in the case before the Court , is applicab le in a Chap t er 
13 c ase . 

The Co u rt dec lines to l i mi t t he a vo i dance of t he t rans f er of 
p rope r t y by judicial lien to that amo nt which would ha v e been 
exempt i n a Chapte r 7 ca s e . 

Deci sion 

The j udicial lien o f the defenda n t is avoide d. 

Sepa rate Jou r nal En t ry shal l be entered. 

DATED : Februa y 11, 198 7. 

BY THE COURT: 

' \ 

Copie s to: 

Howard T. Duncan, Attorney, 1 ~ Farnam Building , Oma ha, NE 681 02 

Kevin D. Van Dyke , At torne y, P . O. Bo x 398 , Council Bl uff s, IA 
51502 
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