
UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF NEBRASKA 

I N THE MATTER OF 

DONALD D. RUTT , 

FRED C. RESS and 
PATRICIA RESS, 

PAMELA MARIE WOLTER, 

DEBTORS 
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) 
) 
) 
) 
) 
) 

MEMORANDU 

CASE NO. BK87 - 1067 

CASE NO. BK87-2404 

CASE NO. BK87-40322 

Chapter 1 3 

This matter has been submitted on stipulations and briefs. 
Howard Kaplan of Er ickson & Sederstrom, P. C . , Omaha , Nebraska, 
represents Kathleen Laughlin, Tr ustee. Loren Mark, Trial Attorney, 
Tax Division, u.s. Department of Justice, Washington, D.C., and 
Douglas R. Semisch, Assistant u.s. Attorney, Omaha , Nebraska, repre--..__ 
s ent the Internal Revenue Service. Rayf ord K. Adams, I II, of 
Greensb01;o, North Carol .ina, represents the NACTT, amicus curiae. 

Facts 

Kathleen Laughl in is t he duly appointed and acting Chapter 
13 Trustee for the District of Nebra ka appointed by this Court 
u nder t he authority of 1 1 u.s.c. §1 302(d). As of this date, the 
United States Trustee system is not in e ffect in this judicia l 
district . The Trus tee currently i s r esponsible for admi n i steri g 
app roxi mately 170 0 Chapter 13 bankruptcy c ases. 

The Tr ustee i s required.by the Bankruptcy Code, Section 1302 , 
t o, among other duties, rece i ve payments f rom debtors and/or debtors' 
emp l oyers, disburse .payments t o debtors' creditors pursuant to plans 
conf irmed by the Court and account t o debtors , credito rs and t he 
Court fo r all receipts and disbursements. 

During 1987 t here were an average of seventy-five new cas s 
filed each month with a range of one to t hree hundred forty- t h ree 
creditors per c ase or an average o f t hirty-f i ve creditors per 
case. For the tot a l 1700 debtoi cas eload, the Truste dea ls with 
a cred itor base o f 59,500 c red i tors over a period o f t hre e t o 
five years . 

The Truste e employs a staff of five and u s es both manual an(~ 
contract da ta processing to s erv i ce the workload . 
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On J anuary 5, 1988, the Trustee rece iv d a "Notice of Levy" 
f rom the I nterna l Revenue Service (IRS) dat d ecember 29, 1987. 
The Notice of Levy r equires the Trustee to determi ne if she holds 
any property f or t he benefit of a particular individual, ident i ied 
by name . Although t he Notice of Levy do e s not so i ndicate, t he 
i nd i vidual taxpayer whose property has been levi e d upon i s not a 
Chapte r 13 debtor, but is an attorney for three debtors whose 
plans are being adminis tered b y the Trus t ee. 

T e Noti e of Levy does not i dentify t he particul ar Chapter 
1 3 debto rs from whom the taxpayer may expect payment. As a 
resu l t , the Trustee interrupted the administrative processes, 
manual ly searched the records in her office and determined that 
t wo Chapter 13 plans had been confi r med in whic h payments were due 
the tax payer and one Ch apter 13 p l an was p ending conf irmatLon , 
which, if eventually conf irmed, would r equire t he Trustee to 
dist r ibute payments to the taxpayer. 

Rather than respond to the Notice of Levy, t he Tr ustee 
brought a motion b e fore this Court reque s ting that the I RS be 
found to have violate d the automa tic stay o f Sec t i o n 362 o f the 
Code . 

The Trust ee's t heory, which is support ed b y t he Nationa l 
As sociat ion of Chapter 13 Trustees (NACTT) in its ami cus curiae 
brief i s t hat money he l d by a Chapte r 13 Trustee u nder a confirmed 
p l an i s property o f the estate and that any a tte mpt to collect_ 
such mone y from the Trus t ee can only . b e init iat ed a fter obtaining 
r e l i ef from the Cour t . In addit ion, the Tru s tee a nd NACTT argue 
t h a t if t he I RS is allowed to l e vy upon money he ld by the Trustee, 
such l evy wil l c reate an admi nistrative nightmare . S ince the IRS 
Notice of Le vy does not identi fy cases bein g a dmin i stered by the 
Trust ee to whi ch t he Trustee should look in determining the exis t ence 
of t axpayer/credit or - fund s , the Trustee is r equired t o expend 
employ e e a n d financ ial resource s t o do the research wh ich , a ccord ­
ing to the Trustee, should be the burden of t he I RS. This r e search 
wi l l take time, perhaps invo lve a ddit iona l expe nse s for computer 
service, and may not result in an accurate determi nation by t he 
Trus t ee. I f t h e Trustee innocen tly, b ut inaccurately , acc ounts 
t o t h e I RS, she may be personally liab le f or s uch inaccur acy. 

Finally, the Trustee sugg s ts t hat a llowing the I RS to le y 
upon money t he Trustee h a s a sta tutory and ourt o rdered duty t o 
disburse to creditors of Ch apt er 13 debto rs may put the Trustee 
in v i ola t ion o f the Bankr uptcy Code and Cou r t orders f o r complying 
with c nflict i ng Internal Rev enue Code and IRS co l lection orders 
(the No t i ce of Levy) . 

The taxpayer i nvo l ed has been noti fied of this proceeding 
and has c hosen not t o parti c i pate . Th funds d iscovered by the 
Trustee have bee , pursuant to s t i pulation, deposited wi th the 
Clerk of t he Bankruptcy Court pending reso lut ion of t hi s dispute . 
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The IRS resists the mo t ion o f t he Trus t ee and urges thi s 
Court t o f ind t his action barred by 26 U. S.C . §7421 , the Ant i 
I n junct i on Act . In addition, the IRS argues that the prope rty 
he l d by the Tru s t ee i s no t property of t he estate, and even if 
i t i s, the automa t i c stay o f the Ba nkrupt cy Code does not bar 
the I RS f rom l e vy ing u pon i t . 

Legal Conclusions and Ana lysis 

Section 362 of the Bankruptcy Code pro hi i ts any act t o 
ob t a i n possession of proper t y of th estate or of proper ty f rom 
t he estate or to exercise c ontro l over property of the estat e. 
1 1 u.s. c . § 362 (a) (3) . 

Proper ty of the estate o r Chapter 13 purposes includes 
property specified in Section 541 of the Code p lus earning s 
from s ervi ces perfo rmed by the debtor after the commencement o f 
t he c ase but before t he case is closed, dismissed, o r converted 
to a c a se under another title. 11 U. S .C . §1306 (a) (2) . 

The debtor i s r equired to file a plan wi t hin a certai n amount 
o f t ime after filing t he peti tion and, unless the Court order s other­
wise, t he debtor must begin t o make p ayments t o the Trustee, i n 
the amo unt propos ed by the plan, wi thin t h irty days after the pla n 
i s fi led. - 1 1 u.s .c. !3 1 326 (a) (1) . ~ 

The Trustee retains all such payment s unt i l the 'p l a n is 
confi r me d. Upo n c onfirmation, the Trus t ee distributes the payments 
i n a c cordanc e with the p l an . If t he p l an is no t con fi rmed, t he 
Trus t ee r eturns t o the d e btor the net balance f ter de ducting 
certain a l lmoJed a dmini str a tive claims . 11 u. s. c. § 13 26 (a) (2). 

he Trustee 's dut y f ollowi ng con firmation i s to pay the 
creditors. 11 u .s.c.. § .1326(c). 

Confirmat ion of the p l an vests al l o f the property of 
the e s tate in the debtor f ree and c l ear o f a ny cla ims of credi tors 
prov i ded f or in t he p l an . 11 u .s.c . § l 327(b) a nd (c) . 

This Court c oncl ude s tha t .~ fter conf irmation of a plan, the 
fu nd s held by the Tr uste e and th se fund s N"hich the Trustee re­
ce i ves in t he fu t ure for paymen ~ to creditors under the terms of 
a confi r med p l a n, a re not property o f the e3 t ate . Such fund s are 
property of the d ebtor. I n re Mason , 45 B.R. 498 (Bkrtcy. D. Ore. 
1984), aff'd. 51 B.R. 548 (D. Ore. 1985 ) and In re St ark, 8 B.R. 
23 3 {Bkr tcy. N. D. Oh i o 198 1 ) . Contra In re Root, 61 B.R. 984 
(Bkrtcy. D. Co l o . 1986) . The Trustee ho l ds them only i n her 
capacity as a disburs ing agen t . See HR Rep No. 95-5 95, 95th Cong , 
1s t Sess 4 30 (19 77) , Nor ton Bankr Code Pamphl e t 1987- 1988 Ed , 909. 
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The Bankruptcy Court in Root, l though a pparently believi ng 

that po st-co nf irma tio n pro perty was still property of an "estate ", 
never t he l ess s uggested, in a fact situatio such as the one before 
th i s Court, that t he IRS s hould l evy u pon the Trus t ee , sugge s t i ng 
that, i n contrast t o a de t o r, t he Trustee being a ware of the facts 
"wil l not i nitiate needles s litigation in t his Court ." 6 1 B.R. 
at 986. 

I f the fu nds be i ng held by t he Trustee are not p roper t y o f 
the estat e, it fo llows that a l e vy by the IRS on s uch funds is not 
a v iola tion of t he a tomatic stay of Secti on 362. 

However, the Trus tee additionally requests the Court t o 
prohibit t h e IRS from attemptin g to obtain such funds f r om her 
un e ss the IRS s pe ci f ies the debtor case o r c a ses in whi ch she 
i s holdi ng money for the t axpayer being l evied upon. The Trustee 
and NACTT a rgue that t he administrative burden upon the Trus tee 
a nd the c ost o f t he "bl i nd records search" should not be borne 
solely by t he Trust e e or other credi t ors , but tha t the IRS should 
sha r e such bur den by at least do i ~ s u fficient research t o g ive 
the Trustee some i nd i c ation of where the f unds are . The Trustee 
envisions a nother Notice of Levy in the future which will r e s u l t 
in her offi c e search i ng al l the files and det ermining numerous 
cases i n w i ch a taxpayer has a right t o funds . She f urther 
suggests t h a t t he search burden could immobilize the o f fice, thus 
inte rfering with the administration of t h e Chapter 13 Trust . 

If is suggeste-d th.at -t he· solut ion to the above-des cribed 
sce nar i o i s an order by t his Cour t r equiri ng t he IRS to provide 
the Trustee wi h ore deta i l. In t he a l ternative, it is suggested 
that t he Court should r e q ire t he I S to fi l e an adve r sary p r o ­
c e eding a ga inst t he Trustee and the taxpayer and perhaps t he debtor 
so a Court can pro perly determine the right s o f the I RS a nd t he 
Trustee . 

Section 742 l {a ) of t he Inte rna l Reve ue Code , 26 U. S.C . 
§ 742l(a), provide s in a pp l icable part : 

"no suit f or the pu r pose of r estraining the 
a s sessme n t or collec i on f any t ax shall be 
ma i ntained in any Co rt by any person, whether 
or not such per s o n i s t he person against whom 
s uch tax was assessed ." 

Th i s s tatute is r e fer red to as the Anti I njunction Ac t and 
was enacted by Cong res s as a jurisdictional limitation wi th r espect 
to acti ons invo lving the assessment o r collection o f taxes by the 
I RS. See Enoch v. Wi l liams Packing and Navigation Co., 370 U. S . 1 
(1 962); Bob J o ne s Unive rsity v. Simon, 416 U. S . 736 ( 1972); MCA v. 

ABC , I nc. , 71 5 F.2d 475 , 476 (9th Cir . 198 3 ). Its basic purpose 
is t o p roh i bit any litigat ion wh ich would e njoin IRS a s sessment 
and collection efforts. MCA v. ABC, Inc., Id. 

--
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This statute has been construed in n bankruptcy c nse under 
thi s Code and t he Court conc luded tha t Congress d i d not i n tend the: 
Code to supe rsede the An t i In j unction Act, nor was t he Code t o be 
u s ed to shield non d ebtor s from col l ection of taxes. Cambridge 
Mac hin Products Corp. v. Uni t e d States , 55 B.R . 2 2 (Bk r t c y. D. 
Mass. 1985) . 

The Eighth Circui t Court of Appeals has rul ed that t he Ant i 
Injunction Act prohibits a Ba nkruptc y Court f r om enjoining t e I RS 
f rom c ol l ecting a tax assess ed agains t non d ebtors . A t o Z We ld ing 
& Mfg. Co ., Inc., v. Uni t ed States, 803 F .2d 932 (8th Ci r. 1 986) . 

The request by the Trustee to order t he I RS to provide the 
Trustee more detail in future Notice of Levy served upon h r or 
to requi r e the IRS to fi l e a n adversar y p r oceedi ng before serving 
s uch Notice of Levy are both requests i n the nature of an i njunction. 
This would involve the Court in judic ial i n t erference with the t ax 
co l lec ting f uncti on of the IRS on mat ters unr elated to debtors 
or pro erty of the estate . Such actions by the Co urt are prohibited 
by t h e Section 7421(a). 

The administrative burden fors e en by the Trustee is very 
possibl y real. However, it is to Congress and not t his Court t hat 
she mus t l ook for relief . 

Th e motion by t he Truste~ is o verruled. The Clerk of the 
Bankruptcy Court s hal l dis tribute the ~unds now being held , p l s 
accrued i nterest, to the Trus tee f or d i str i but ion . 

Separate Journal Entry sha ll be f ile d. 

DATED: June 22, 1988. 

BY THE COURT: 

Cop i es t o : 

Kath l een Laugh lin, Attorne y, Omaha Gr ain Exchange Bldg., Omaha, E 68 10 2 
Rayford K. Ad ams, I II , Attorney , P .O . Drawer X, Greensboro , North 

Car olina 2 74 02 
Howa r d N. Kaplan , Attorney , One Merrill Lynch Plaza, 10330 Rege~cy 

Parkway Dr i v e , Omaha , NE 681 14 
Loren B. Mark, ttorney , Tr ial Attorney, Tax Division, U.S. Departme nt 

of Justice, Washington , D. C. 205 30 
Douglas R. Semisch, Assistant u. s . Attorney , P.O. Box 1228 DTS, 

Oma ha , NE 68 101-1228 


