I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF NEBRASKA

IN THE MATTER OF: )
)
DI ANE LOFTUS, ) CASE NO. BK97-82311
) CH. 7
DEBTOR ) Filing No. 9, 15, 18
MEMORANDUM

Hearing was held on January 5, 1998, on Trustee’'s Claim
of Assets; Objection to Trustee’s Claimof Property in the
Estate; Request for Hearing filed by Richard Myers, Trustee.
Appear ances: Richard Myers as Trustee and Dean Jungers as
attorney for debtor. This menorandum contains findi ngs of
fact and conclusions of |aw required by Fed. Bankr. R 7052
and Fed. R Civ. P. 52. This is a core proceeding as defined
by 28 U.S.C. § 157(b)(2)(A).

Fact s

An order for relief under Chapter 7 was entered for Di ane
Loftus (hereafter “Loftus”) on Septenber 16, 1997. The
section 341 neeting of creditors was held on October 21, 1997.
Thereafter, on October 29, 1997, the Chapter 7 Trustee of the
Loftus bankruptcy estate (hereafter “Trustee”) filed a “Notice
of Trustee’s Intent to Claim Certain Assets and Abandon
Certain Assets and Request for a Clains Bar Date” (filing no.
9). The Trustee's notice clainmed Loftus’ interest in her ex-
husband’ s 401(k) plan, awarded to her in a divorce decree, and
Loftus’ interest in alinmony paynments to be received post-
petition by her from her ex-husband, pursuant to the sane
di vorce decree. Loftus’ interest in the 401(k) plan was not
originally listed on her schedul es.

On Novenber 7, 1997, Loftus filed an Amended Schedul e B
(filing no. 11) and an Anended Schedule C (filing no. 12).
The Amended Schedule B included Loftus’ interest in her ex-
husband’ s 401(k) plan and the Amended Schedul e C cl ai med her
interest in her ex-husband’ s 401(k) plan as exenpt pursuant to
Neb. Rev. Stat. 8§ 25-1563.01.

Thereafter, Loftus filed an “Objection to Trustee’s Claim
of Property of the Estate” (filing no. 15) on Decenber 15,
1997. The Trustee filed a “Request for Hearing” on Decenber
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22, 1997. The Trustee did not file an objection to claimof exenptior
Anal ysi s

A. 401(k) Pl an

Section 522(1) provides that the debtor shall file a |ist
of property clainmed as exenpt, and “[u]lnless a party in
i nterest objects, the property clainmed as exenpt on such |ist
is exenpt.” Bankruptcy Rule 4003(b) requires the objecting
party to file an objection “within 30 days after the
concl usion of the neeting of creditors held pursuant to Rule
2003(a) or the filing of any amendnent to the |ist or
suppl enmental schedul es unl ess, within such period, further
time is granted by the court.” The United States Suprene
Court in Taylor v. Freeland & Kronz, 503 U. S. 638, 112 S.Ct.
1644 (1992), held that an untinely objection to a debtor’s
cl ai mof exenption, even if the debtor had no col orable
statutory basis for claimng the exenption, is barred.

In the present case, Loftus did not originally schedul e
her interest in her ex-husband s 401(k) plan. The Trustee
filed a notice claimng the asset after the section 341
nmeeting of creditors. Subsequently, Loftus anended her
schedules to include her interest in the 401(k) plan and
clai med her interest as exenpt property.! Pursuant to
Bankruptcy Rule 4003(b), the Trustee had 30 days fromthe date
of the filing of the amended schedul es to object to the claim
by Loftus that her interest in the 401(k) plan was exenpt.
Since the anended schedules were filed on Novenmber 7, 1997,
the Trustee had until Decenber 7, 1997, to file an objection
to claimof exenption or request additional tinme to object.
The Trustee did not object nor request an extension of time to
obj ect by Decenber 7, 1997. To date, no objection to the
cl ai m of exenptions has been filed by the Trustee. Therefore,
under section 522(1) and Taylor v. Freeland & Kronz, Loftus’
interest in her ex-husband s 401(k) plan is exenpt property.

B. Alinony

The Trustee's notice to claimthe assets was filed prior
to Loftus anmendi ng her schedul es and claimng her interest in
the 401(k) as exenpt property.
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In the divorce decree, Loftus was awarded alinony in the
followi ng ampbunts: $600 a nonth for the first forty-eight
nont hs; $400 a nmonth for the next thirty-six nonths; and then
$200 a month for a final thirty-six months. (Certified Copy of
Decree of Dissolution of Marriage, attached to Loftus’
suppl enmental brief as an exhibit, at p.9, T 29) However,
“[s]aid alinmony shall term nate upon the death of either party
or remarriage of [Loftus].”

The Trustee asserts a claimon post-petition alinony
payments to be received by Loftus under the above-referenced
di vorce decree. The Trustee argues that Loftus had, on the
date of filing her petition, a present right to receive the
future paynents by her ex-husband. On the other hand, Loftus
argues that the right to each nonthly paynent accrues each
nont h, subject to the conditions contained in the divorce
decree and that the Trustee has no claimfor the post-petition
paynment s.

I n support of his argunment, the Trustee cites no | egal
authority fromthis state or any other and the Court is
unper suaded by his argunent. A plain reading of the |anguage
of the divorce decree in question indicates that each nonth
Loftus is entitled to the paynments only if she is alive, her
ex- husband is alive, and she has not remarried. Unless al
three conditions are nmet, the nonthly paynent is not due. The
Court finds that the alinony paynments from Loftus’ ex-husband
accrue each nonth.

Concl usi on
Loftus’ interest in her ex-husband s 401(k) is exenpt
personal property. The Trustee has no claimfor post-petition
al i mony paynents, since Loftus’ right to the paynment accrues
each nont h.
Separate journal entry to be filed.
DATED: July 23, 1998
BY THE COURT:
/[s/ Tinothy J. Mahoney

Ti mot hy J. Mahoney
Chi ef Judge




Copi es faxed by the Court to:
46  JUNGERS, DEAN
09 MYERS, RI CHARD
Copies mailed by the Court to:
United States Trustee

Movant (*) is responsible for giving notice of this journal entry to all other
parties (that are not listed above) if required by rule or statute.



I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF NEBRASKA

I N THE MATTER OF: )
)
DI ANE LOFTUS, ) CASE NO. BK97-82311
) A
DEBTOR( S) )
) CH. 7
) Filing No. 9, 15, 18
Plaintiff(s) )
VS. ) JOURNAL ENTRY
)
)
) DATE: July 22, 1998
Def endant (s) ) HEARI NG DATE: January 5,

1998

Before a United States Bankruptcy Judge for the District of
Nebraska regarding Trustee’s Claimof Assets; Objection to
Trustee’s Claimof Property in the Estate; Request for Hearing
filed by Richard Myers, Trustee.

APPEARANCES

Dean Jungers, Attorney for debtor
Ri chard Myers, Trustee

| T 1'S ORDERED:

Loftus’ interest in her ex-husband s 401(k) is exenpt
personal property. The Trustee has no claimfor post-petition
al i nony paynments, since Loftus’ right to the payment accrues
each nonth. See nmenorandum entered this date.

BY THE COURT:
/[s/ Tinothy J. Mahoney

Ti not hy J. Mahoney
Chi ef Judge

Copi es faxed by the Court to:
46  JUNGERS, DEAN
09 MYERS, RI CHARD
Copies mailed by the Court to:

United States Trustee
Movant (*) is responsible for giving notice of this journal entry to all other
parties (that are not listed above) if required by rule or statute.



