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MEMORANDUM OP INION 

The Applica tion for Sequest~a t ion o f Rents and Profits b y 
Sali ne Sta t e Ba nk i n b o th o f t he abo ve-e nt itled cases was 
c o s ol i d ated fo r t r i a l. E~identi ary hear ing wa s held on Nov ember 
1 2 , 1 985 . Appearing o n be h l f of t he debto r s wa Joseph Badami of 
Badami a nd Radke o f Lincoln , Ne braska. Appea r ing o n b e ha l f of 
Fir s t National Ba nk of Chicago wa s Gregory W. Searso n of Kutak, 
Roc k & Campbel l, Omaha , Nebraska , a nd 1wi th hi o n t he pos t -tria l 
b rie f was Joseph M. Ru sse ll, The First Nationa l Bank of Chicago 
Law D2pa r tmen t , Chica go , I l li no is . Jer rold Strash im and Timo t hy 
Ha i gh t of Ba ird , Holm, McEache n, Pe d erson , Ha mann & St r ash eim , 
Omaha , Ne braska , appe a red o n behal f of Saline S tate Ban~. 

Hi stor j of t he Case 

The d eb t o r s f i l e d t he ir original pet it ion s 1nder Chapter 1 1 
of t he Ba nkruptcy Code on t-Jovemb er 30, 1 982. 

The Sa line Stat2 Bank (Ba nk) f i l e d i ts Applica tion s to 
Seques t er Re nt s and Prof its on Sept embe r 28 , 1983. Debtors a nd 
F irs t Nat ional Bank of Chica go (FNB) , an unse c ured ere itor, 
o pposed the app l ications . 

On May 2 5, 1 9 84 , Judge David Cr awford, the Ba nkru ptcy J udge , 
ente r ed a n order d nying t he Ba nk's appl i c at i o n s. 

On June 20, 1 985 , Judge C. Ar l e n Beo.rn of t h e Uni t e d States 
Di t rict Court fo r th e Di s t r ict of Ne b ra ska i ssue d a n o rder 
rever s i ng the order of the Ba nk r up tcy Court a nd r exna nding the c a s e 
for fur t he r proceed i ngs. 

The Ba n k r uptc y Cou rt ev idc n t .i a ry hea r ing ~t.Jc:l s held o n Novemb r 
1 2 , 1985 . Po s t-t r i0l br .ief s we re r e ques t e d . 
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each o f t he e l a tes. Ttle c l .::1 i ns vi C re secured b y r ca l e s tate 
mol.-tgages , secured interes t s in crops, and ass i g nrne n t of land 
contr.::1ct s and a por tior of t l1e d eb tors' cla ii s in t he ba nkruptcy 
e t a tes o f !Ia rve y a nd Al ice JVJa hloc h ( G!\8 2 -6 7 0, Neb. ) a nd ~1a h loch 
F r ms , Inc. ( BK8 2 - 6 6 9 , Neb.). Th e mortg a ges and l and c ontracts 
c ontai n a p r o v ision fo r a ss i gnme n t of ren t s a nd profits to t he 
Ba nk u pon de faul t by the debtors . Such p rov i sion s tates: 

" 

"Time is of the essence he reof , and u pon 
mortgagor' s def3ul t in any c ovenant or 
ag r e eme n t of thi s mortg~ge, includi ng 
covena n ts to p~y whe n due the sums s ecured b y 
t hi s mortgage , t he mortgagee shal l be 
ent it led, a t i t s sol e option and without 
no tice, t o declare a l l sums s e cu red by this 
mo r tga g e t o be imme d i ately du and payable and 
may c ommence f o reclosure of th is mortga ge b y 
j udicial proce edings; and, prov ided further, 
that u pon s uc h d e f a ul t the mo r t g agee , or a 
r e ce i ve r appointed by a coprt, nay a t its 
opt ion and wi t ho u t regard to t he a d equac y of 
t he securi ty , e nter upon a nd take possess i o n 
o f t he prope r ty and col l ect t he rents, issues 
a nd p r ofit s t here from and apply them f i r s t t o 
t he cost of c o l lection and ope r at i on of t he 
p r operty a nd then upon t he indebtedness 
secu red b y th i s mortg age; sa i d rent , issues 
a nd profi t s bei n g hereby assigned to t he 
mortg agee as f urther sec urity fo r the pa ment 
of t he i ndebtednes s secured hereby." 

The mor tgages and contracts each include a provi s un t hat the 
d e btors a gre e t o pa y when d ue al l taxes against the r ea l estate. 
The d o cumen ts provide as fo l l o ws: 

"Mortg a gor f urther covenants a nd agree s, 
with mor tgagee, as fo l l ows : 

3. t axes, a s s es sments. 

To pay when d ue a ll ta xe s, spec ia l assessment s 
and all o the r c larg es agains t property. " 

On November 30 , 1 982, the day t he de b tor s f i led thei r 
bankruptcy p t i t ions, t hey \ve re not i n d fa ult unde r a n y t erw of 
the mor tgages or cont r cts . 

Th e r e a l e cte~ t t axes o n t h e mo rtgage d prope rty became d ue 
for t he ye a r 1 98 2 0 11 De c rnh : 3 1 , 1 98 2 . Th e t a xe s '" r c d o li nq ucn 
o n t-la y 1 1 1 98 3 1 a m i S c'p t Lither 1, 1 983. 

I 

• 
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Th e parties have s tipula t e d that as of S p t ember 28, 1 98 3? 
the d a t e t he B nk f i l ed i ts 3 pp licat i o ns , t he Ba nk was 
u nde rs e cu red . The sti pula t i on is a s f o l l ows : 

" That a a l l t imes mater i al herei n f rom 
and after September 2 8 , 1 98 3 , the date of t he 
fi l i ng b y t he Sa l ine B nk of i ts appli ca t ion 
t o s eques ter, the unpaid a moun t of Bank 's 
cla i , e x c l ud ing postpetit i on interest , wa s 
greater t ha n the value of all s ecur ity 
secur i ng that c laim, e v en i f t h3t collateral 
i s deeme d to i nclude al l r e n ts and . ro f i t s 
wh i ch are the s ubj ect mat t e r of t h i s 
a ppl i c a tion." 

Th e debto rs opera t e d t h e f a rm bus iness during 1983 as ebtors 
i n pos sess i on . From such opera tion the deb tors earned the t ota l 
a moun t of $24 3 ,472. 88 h i ch repr e sents 11 r ents and p r o f i ts 11 

gene r a t e d b y t h e deb tors' u s e of r ea l estate pledged as s c ur ity 
f or the Ba nk's loans. 

· Prior to t he fi l ing of t he ba nkrhptcy p~ t ition, the Bank h a d 
not commenced for e c losure pro ceedi ng s , nor had it secur _d the 
ap poi n t ment of a rec e ive r t o t a ke possession of t he r nts a nd 
profits f r om t h e subj e c t real e sta te . ~ 

Al l o f t he no t es execu ted b y t he debtors to the Ba nk we r e 
dema nd no t es. Prio r to t he bankru~tcy pe t i t ions being filed , the 
Ba n k had not mad e a ny d emand upon t he d ebt o rs f o r pa ymen t of t he 
no tes. 

Some of the p r operty taxes wh i c h , accord ing to the mor t g a ge 
documents, were r e q u ired to be pa i d on a t imely bas is, were unpa id 
a t the time the appl icatio n f or sequestra tion wa s filed . 

After f il ing the ban k r u p t cy peti tions, the debto rs fa iled t o 
ho ld any s a les o f r e al estate wh i c h were provided f or i n t he l oan 
ag r eeme nt dated May 17 , 198 2 . Pu rsuan t to s u ch a greemeht, the 
r eal e s t ate wa s f i r s t to be l i s ted f or s a l e at p rivate s ale and 
e ve ntually was to be s old at publ i c auction. he l is t i ngs we r e 
no t a c complishe d a nd the sa l e s vvere no t he l d bec a u se the pet it i o n 
i n bankruptcy h a d been f i l e d. Even t ua l ly t h e p ro perty wa s so l d 
th r oug h ba n kru p tcy r a the r than thro ug h the l o a n a gree ment. 

In t h e case o f D~n ni s Ma hlo c h, the am unt s of r e n ts and 
prof its whi ch a r e a t is s e are $100 , 98 . 9 9 plu s a ny in t ere t 
ea r n e d o n that sum si nce t he date o f t he hear i ng , No v r11bcr 1 2 , 
1 98 5 . 

Tl \ l: u l llO U r t t~ of !· c· r1 L:; . rrt! p r.:- o f · L~j j n i. ~ ; : uc~ i. 11 th(. , · · ~ ~;cs of 
i~ i L·!nnl d ll i':un i c •' r\. 1lr l 'L" I ll ' j' Jl ·cq .ltL' ~IJ•1 , 4 73 . U9 p l us dl i Y i_ nL crc s l 
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Eu n ice ~1 a hJoch rlus the i ncome realized f ro1n Eunice Mahl o c h ' s 
one-h a l f i n t erest in t ile Ol·tn -rship of the Sal i n e Count y q uar ter 
section . 

The rema i nde r of th e ren ts and pro fi ts a t t ribu t able t o 
Ri chard and Eunice , $ 7 9,1 98 is a llocated by the pa rt ie s b a s e d upon 
Richard' s owners h i p i nteres t . 

Apar t f rom the rent s a nd pro fi t s claimed i n thes e ca ses, t he 
Bank h as no othe r s ource of p ayment for i t s c l a i ms. 

Th e unpa id balan e o f t he proof o f claim in Rich a rd and 
Eun i c e ' s ca se is $560,828.96 princ ipal plus prepetition i n t e rest 
o f $ 13 5,5 03 .66. 

I n the c ase of Dennis Mahlo ch the unpaid ba l ance on t h e proof 
of cla i m is $535,723.40 princ i pal plus un pa i d prepet iti o n intere~t 
o f $132,18 6 .0 7. 

I n s u mmary, t h e u npaid amoun t o f t h e claim of the Bank of 
Ri chard and Eunice's case is abou t $70 0 ,000 a nd in De nn i s's c ase 

.... 
of a bou t $6 60 ,0 0 0 wi t h approx imatel y $25 0,000 a vai l able ~nd in 
d ispute. 

Iss u e and Deci si o n 

Issue: May a mor t g a ge e perfec t i ts interest in rent s and 
p ro fit~ p o stpe t ition i f t he debtor ~as not i n default prepe t ition? 

Decision: The cred i t o r c annot rely upon pos t pe t ition 
"de f aults" to j ustif y perfect i o n of a n interest i n r e nts a nd 
profi ts and o b t ain an o rde r from the Ba n kruptcy Court sequester ing 
such r e nts a nd pro fi ts. 

Conclusions of Law 

Since t here was no prepetit i on defa ul t, the Bank, 
pr p e ti tion, could n o t h a ve filed a State Court mortgage 
fo r eclosure action prepet ition a nd c o uld not hav obtained the 
appoi n tment of a r e ceiver p r suant to § 25- 1 081 R.R.S. 1943. Thus, 
s inc e the fi li ng of a petition in bankruptcy d i d not hold t he Bank 
of f f rom its S tate Court r emed i es, because it had no r ight to 
State Court r e medie s on t he d a t e of t e f il ing of the pe t i t i on, 
t he Bank had n o r i g ht to a s equestration o f rents and profit s 
f o llowing the f iling of t h e petition. 

The Dist rict Cou r t opi nion remandi n g t hi s c a se to t h e 
Bank r u p tcy Cour t f o r n find in g o f f act a nd ent ry o f the 
a[Jpropria t e orde r assu med that h e deb t ors we r e in d efa ult under 
t he terms o f o ne or mo re of t h ir a g r eeme n t s \vi th t h e Bank p r i or 
to t h e pet i t i o n bei ng fi l e d. Th a t o pin ion, at page 2, s tate d : 
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" It i s und ispute d t hat debtors we re in 
de fau lt on the a ppl i cable promi ssory not e s and 
l oan ag r eement s v;hen t h e y f i l ed thei r 
ba nkrup t cy pet itions." 

Ho we ver, af t e r a rev i ew of the ev i denc e, it is apparent tha t the 
de b to r s were not ir1 defaul t when the b a nkr uptcy pet i t ion s were 
f i led . 

Base d upon t he assumed de f a ul t, the District Cour t found 
that, bu t f o r the bankrup t c y pet i t io , t he Bank could ha ve fil ed 
a n a ction in S tate Co urt r e questing t e appointmen t o f a r ece i ver 
and thu s perfe c t ed i t s security in terest in t h e ren ts a nd pr o f its. 
By such perfec tion under Sta te n onbankruptc y l a w, the rents and 
prof its would thereby be inc lud~d in the terms o f t he security 
i n te r es t crea t d b y t he prepe ti tion sec ur i t y agre eme nt . 

There is ~o q ues t ion t h at State law governs the right to 
ren ts a d p r ofi t s rea l i zed f o m s ecured r eal esta t e. Butner v. 
Un ited St a t e s, 44 0 u.s . 48 ( 1 979) . It is al so u n i sputed ta t 
ren ts and profi t s claus es in mor tgage d ocumen t s are va lid and 
e nfo r cea b l e in Nebraska. Centra l Nebra s ka Sav i ngs Bank v. F'rs t 
Ca dco Cor p. 1 1 8 6 Neb. ·112 , 18 1 N.vJ.2d 2 61 ( 1970 ); Pe nnsylvan ia 

tua l Lif e Ins . Co. v. Kat z, 139 Neb. 501 , 29 7 N.W . 89 9 ( 1 94 1 ). 

Al s o , as q uoted in t he d e cis ion by J udge Beam conc~rning t h e 
r emand o f t h i s c ase, Nebraska law a l so r ecognizes an ''' equitab l e 
l i n" the o ry upon d e f ult: 

" On a c ond it i o n b roken b y wh ich the 
mortgagee i s a u t hor i z e d to commence 
f ore closure proce edi ng s , if the property be 
i n a dequa te secur i t y ( the mor t gagee ) has t hence 
fo r wa r d an equi t ab le lie n u pon t he rents a nd 
p rofits, or so muc h t hereof as may be 
necessary to the securi t y o f the mortgage d ebt 
whi ch h e may enfor ce by proper p roceeding . 
Federa l Mo r t gag e Co r p. v. Ganser, 14 6 Neb . 
635 , 20 N.W.2d 689 (1 94 5) ." 

Howe ver 1 th is "e u i t ab le 1 i e n" is d ependen t upo n , at t h e very 
l east, a defau lt or breach o f th agreement wh ich wo u l d au thor i ze 
the mortgagee to c omme nce a fore c losure ac tion . 

The p r ope r procedure to e n f orce such a l i e n o utside the 
con t ex t o f ba nk r upt c y i nc ludGs th e commen c e me nt o f f oreclo re 
p roceedi ng r e qu e st ing t he appoi ntme nt of a r ccei er t o coll ct the 
r e n t s a nd pro f' ts. Prucl nti a l Co. v . f' rr 12 3 

e • 5 7 8 , 2 4 3 N • w . 0 4 2 ( 1 9 J 2 ; n v • C 1 n f i._ ( . 1 c 
.') • w • 7 f) 3 ( 1 8 <) 9 ) • 
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A c rcdi or tiLJ.t d c.3 i rcs t per ~ct it s l ien upon the rent s 
and prof i t by bringing a mor t gage forecl o sure act i o in t he State 
Cou r t is pro hib i Lc fro1n doing so b y § 362 o f t he Bankru ptcy C de . 

he au tomati c stay of §362 , u pon the f i li ng of a petitio n, 
ope rates a a stay of: 

any act t o cceate, pe rfect or e nforce any 
l ien aga inst property of the e s t ate; 
§ 362(a)(l\) and 

any act to crea t e, perfect or enforce 
a gainst p r operty o f t he d e b tor a ny lie n to the 
extent hat such l ien secure a cla i m t h t 
a rose before t h e comm ncement of t he case 

nder this title . §3~2 (a )(5). 

The d ra fte rs of t e Code were aware t ha t the broad language 
of § 362 would s t op the perf e ction of c e rtain l i ens, includi ng 
~ecur ity in t e r e sts, sta t u t o r y l i ens and j udicial liens as we l l a s 
i nchoa t e c harges against pro perty. See Collier on Bankruptcy, 
1 5th Edi tion, Pa graph 3 62. 0 4. To provide credi t ors wi th t he 
s a me protec t i on t h e creditor might expect under State law wi t h 
regard to perfection of li ns, t he dra f ters provi ded the creditor 
with t he benef it of §546(b) which provides: 

11 The rights and powers of a trustee under 
• s e c t i o n s 544, 545, a d 5 4 9 of th i s title are 

subject t o genera lly appli cable l aw that 
permi t s perfection o f an i nterest i n property 
t o be e f f ective aga inst a ent ity that 
a c qu i re s rig h ts in s uch pro p e r ty before the 
date of such perfect i o n. If s uch law requires 
seizure of such p rope r ty or commencement of an 
act'on to a c compl i sh such perfection, and such 
property has no t b e e n seized or such action 
ha s not b en commenc e d before the date of the 
f i li ~g o f t he p e ti tio n, s uch interest i n s uch 
pro perty s hal l be perf ec t e d by notice within 
the time fi xed by s c h law f o r s uch seizu re or 
c ommenc ement." 

Accardi g to Collier , supr a , t hi s l anguage should be read i n 
a broa sens e and would prote c t, f or e xample , the holder of a 
purchase - money s curity in terest who was g iven ten days to perf e ct 
and having done so wou l d - - f eat a n i ntervening ere itor . See 
Col li rs, P r agraph 362.04. 

By a r evi c i·J of th i n te rpl ay bet\vecn the var i ous provi sions 
o f the Bankruptcy Cole ; s p ci fica ll y § 3 62 and §54 4 a nd §546(b) a n 
P rha p s §552 ( b ) , it i s a p paren t th t the draf te rs i nt nd eJ to 
pro t ec t the e nfo r c 'Ille nt ri gh s f creJ i tor who p r pe tit i on had a 
pe r fec t ed a li n o n prop~r ty f t he d e t or r p ropert y o f t he 
e . ta e . 



--7 ·-

There is nothing in the Bankr up t cy Code or t he Rules wh i c h 
permi t a creditor t perfec t a lien postpeti ti o n , excep t fo r the 
l im ited pe rfec t i o n r m d i es a va ila b l e unde r §54 6. 

No section of the Bcnkruptcy Cod e permits a credi t or to t rea t 
pos t pe t i tion a cts o r omissions as a "d fault" und er a pre petition 
mo r t gage giv ing ri se t o a r igh t on be a l f of the cred itor to 
obtain perfec t i on of a lie with in the Bankrup tcy Cour t. 

In t he Butner ca s e, s upra, t he Supre me Cour t of t he United 
States was r e v iewing a bankruptc y case filed und e r the Act r a tl1er 
t han under the new Code . The Butner c ourt spe nt seve r al pages 
d iscussing the t ype o f r e lief tha t a Bankruptcy Court could of f er 
a c red ito r who was stayed from e nforcing State l aw remed ies . 
Howev~r , theholding of Butner wa s s imply t ha t t he Bank ruptcy Co urt 
s ho ld l o ok to State law t o de t ermine whether or not a cred i t or 's 
inte r est in ren t s and prof its wa s erfecte d wh ich wou ld e nab l e the 
cour t to sequester the r e n ts and prof i ts f o r the bene f it of t he 
credi tor rather than giving possess i o n o f su~h rents and profits 
t o t he t r ustee f or the benef it of the general cre ditors . 44 0 U.S. 
48 at 52. I n Bu tner there was a p repetition default. S inc e 
Butner, t he stat u te has been c omp le t ely c ha nge d and the s t a tute 
itself provid e s the mechani sm f or protection of cred i tor's r ight s 
s o thorough ly discussed in Butner . 

~ These Mahloch cases were fi led u nder Chapter 1 1 of •the 
Bankru ptcy Code. Under Cha pter 1 1 the debtor is given a n 
oppo rtun i t y to attempt to f orrnula te .a plan which will s a t i sfy the 
d e b tor' s obl igat i o n t o creditors. Ch a p t er 11 has ela bora t 
prov isions f or di sc l o sure, o ntent s of p lan, c onfirmation 
s t a ndard s and powe r s o f t he debtor as debt o r- in-possess ion . The 
r i ght granted the d ebt or- in-posses s i on to have an opportuni t y t o 
reorganize the financia l a ffai r s of t he debtor is subject t o 
rig h t s g rante d the creditor under §§362, 363 and 552(b), among 
o t hers. Thos e sections permit the c redi tor to ask t he court to 
l ift t he a utomat i c sta y s o that the c reditor c an enforce S t a te 
Co urt r igh ts o r to requ ire t hat t he d e btor pr ov i de some type of 
a dequate p rotection of the cred i t o r 's in t e res t i n the collateral 
wh ich is claimed to be subj ec t to a pe r f e c ted secur i ty intere s t. 

Unde r th is st atut~ry sche me, the credi tor is t e mpo ra r i ly held 
of f from obta i n ing pos ses sion of the collateral i n which i t ho l ds 
a validl y perfected s ecuri ty in t eres t i f a nd o n l y if t he d ebtor 
provides t he creditor vJith "adequa t e protect i on" of t he cre d i t or's 
i n t e res t i n t he c o l late ral . Be f ore the d e b t or is r - quired to 
provide such a dequ a te p r o t ect ion, t he c r edi t o r rn ust s how t ha t its 
in ere s t in the c o l la t e r a l is va l idly rerf c ted. 

Re n t s a nd p r o fits \\• h i c h c rr te i n t . tile po~;s ~..'~ > s ion of d e bt or: 
po· pet i t ion ruay b • ~whjcL:t to Cl pn' (H' l. iti o n se-c rily in tc~r c s t 
un rJ c c 0 'lS2 ( b) .1 nd nuy l >· ~ " c:- , t s lt col Lttc r · c~ l " u11d c'r· § 1G • !l o~·J( · v r ·t · , ; t 

r C'd •cs t cd . c r:t• t-l •J. lt! ''' '' ~; j 11 · ('l ~·~> t i n t·c~ r l l ~; dttd [ >r c>f .i l s , \'/ It i cit r;t . t ~· 
1 

•; t•,, ~ pre c 'L' d ~; c.f ,·t r: t 11.1 L 1 •'Il l o~l [ " t )' ll l t ' Ilt ~~ ;J rH I /ur t !~t · [ >I u c•' !'d~; () (' 
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the sale of c rops cJro•m u !:_)on the o rtgaged p roper t y, is subjec t to 
State lavJ req uirem nts concer n ing perfect i on of that inte r es t . 
See Col li e r, supra, Paragraph 363.02; Butner v. United Sta t es, 
supra . 

To r e quire, a s t he Ba k in this case urges, that the 
Bil nkruptcy Co ur t f ind t hat any postpet ition acts r omi s sions 
wh i ch wou l d have been breaches o f t he l oan agreements i f t hey had 
occurred pr pet ition , are "defau lt s" and then to find tha t t he 
Bankr upt cy Co urt ' s r equ ired, if such "defa u lt" exists, t o g i v e 
the Bank t he remed y it wou ld have had in S tate Cour t if a defaul t 
had occurred prepet i tion, seem s to require he Bankruptcy Court t o 
pre t end t hat the Bankruptcy Code does not ex i st. It is the 
opin ion of this Court tha t upon t he f i ling of a petition in 
bankruptcy the parties are frozen in pos i tion subj ect t o certain 
rights and r em dies incorporated into the Bankruptcy Code itself. 
The creditor cannot go i n to State Cour t to foreclose whether there 
ex i sted a prepe t it i on default or whethe r t here occu s a 
pos t pet ition d e fau lt. The credi tor canno t perf ect s e curity 
interests t hat were not perfect d prior to the filing date. The 
c r editor c an , howe ver, ask the cour t t o g r ant ce tain types of 
r elie f o t hat the credi tor's perfected interest in collateral is 
not aimin ished during t he bankrup t cy proceedings. 

If a cred i to r ha s some i nchoate contract r i ght to or 
equi t a b le lien on "rents and profits" wh ich was not and could not 
have been perfected under Sta te l aw p repe ti t i on, the intervention 
of the ~ankruptcy p r oceeding prohibits that inchoa t e right from 
becoming perfected , prohibits that alleged interest in rents and 
profits from becomi ng a n i nte r est in cash collateral and, in the 
opi n i on o f thi s Co u r t , p rohibit s the Bankruptcy Court f rom 
sequestering the rent s and profits for the benefit of the mortgage 
creditor. 

The reason for this result is that the debtor-in-possession, 
as of the commencement o f the case, has the status of a bona f ide 
purcha ser of rea l p r operty 11 u. s.c. §544(a)(3) or a bona fide 
lien creditor 1 1 u.s.c. §54(a)(2). Under these sections of the 
Code, the debtor - i n-po ssession, e xercising the powers of a 
trus tee, can avoid equitable liens. See In re Harbour House 
Operating Corp., 26 B.R. 32 4, 33 1 (Bkrtcy . Mas s. 1982). 

Practically spea k ing , if t hi s Court were to find tha t a 
mortgagee could enf rce i ts c laim to the rents and prof its 
postpeti tion when the rents and profits clause is triggered only 
by a "defaul t 11 that does not occur ntil after the peti tion in 
bankruptcy is filed, there wo uld be very l ittle possibi li ty of any 
farm Chapter 11 bankrup tcy continuing beyond the first date taxes 
beca~e d ue or a note i nstal . e nt became due. Fo example, under 
the theor y the Ba nk pro poses, if the d ebtor f i le s Chapter 11 i n 
the f a ll of the yc.J.r and obtai ns crop f ina ncing for t he nc.xt cro p 
ye ar f rom some o t her creditor, the nank can si t and wait until the 
debtor pu ts in t he crop , t akes ou t the c rop, fails to pay the 
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property tax e s on a t ime l y basi s o r f i ls t o make a ny payment 
unde r t he loan documents . It can t hen fi l e a mo t ion to s e q uester 
al l t he r e nts a nd profit ~ , al l ~ ge a nd p rove t hat t h e l a nd i s not 
suffic i en t to di scharge t h e mor tga g e debt and t he court would 
ord e r t he proceeds of t he crop sea son to be s eques t e r e d for the 
b e n e fit of t h e mortgagee . Supposed l y the cou r t vJou l d orde r such 
sequestra tion notwi ths t and i ng the Ba n kr up tcy Code sections 
c oncerning the p owe r s of a d e b t o r-in-possession nd 
notwi thsta nding the c laims of o t he r s e c ured cre ditor s who ha v e a 
perfected secur ity ir1teres t in gro wing crop s an the roduct s a nd 
p roceeds thereof . 

If tha t is t h e law , t here is no i ncen t i ve for a fa rmer t o 
attempt t o r eorgan i ze unde r Chapt e r 11 in t he District of Ne b ra ska 
b e c a u se the r e wi ll be n o u e cumbe r e d as set s to fu nd a plan . If 
tha t i s the 1 w, cred itor s who have l oaned mone y to a fa r mer and 
take n a securi ty i nterest i n the g rowi ng crop s, p r oduc ts and 
proce ds wil l b e great l y surpr i sed t h a t t h e mortgage lender wh ose 
mor tga e wa s not i n de f au l t on the d ate the pe t i t i o n i n bank rup t cy 
was fi led h a s a p r io r c laim to the 11 r e nts and p rofit s 11 whi ch will 
l e a v e the sec u r ed c redi t o r und e r the Un iform Comme rc ial Code wi t h 
l i tt le or no thing. I f that is th e la0 , unsec u r e d c r e d i tors' 
rights will b e changed by a mor t gag e l e nder that h a s a hidde n l ien 
whi ch c an b e per fect e d , t o t he d e t rime n t of unsecure d c reditors , 
pos t pe tition . 

Th is Cour t c o ncl ude s tha t f o r a mortgagee t o ha v e a right to 
an o rde seq ues t eri ng rents and p r o fi t s t her must fi rst h a ve been 

d e fa ult u nde r t h mor tgag documen t s prior to the bankr ptcy 
petit i on b e i n g f i l ed ; s econd l y , t ll t the c r e d i t o r ha s perfec t ed 
i ts i nte re s t in t h e r e nts a nd profi t s pre pe tition . In t h is c ase 
the r e wa s no pre peti ti o n def au lt and there wa s no p e rfect i o n. 
There fo r e, t h e Bank d o e s not h a ve a right to a n ord e r seques t e ring 
rent s a nd prof its. 

DATED: Marc h 1 2, 1 986 . 

BY T HE COUX~' : 
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Jct:ro l d L. S tr-,, c; ll cilli , 1\t to r n, ,y , l :,oo \·,roolrnc n To ~o; t- , Ornall:, Nf. 


