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MEMORANDUM OPIN I ON 

On J une 8 , 1 987 , an evident i ary hearing was he l d on the 
c o n fi rma t ion o f this Chapter 1 2 pla n, combi ne d wi th a va lua tion 
hearing and a hearing on obj ect ions to cer t a i n exempti o n s. 
Appear ing on beha l f of the debtors was LeRoy Anderson of North 
Platte, Nebras ka . Appearin g o n beha l f of the Firs t Na tional Bank 
of Ogallala wa s c. Kenneth Spady of Ogalla l a, Nebraska . Thi s p lan 
c a nnot be conf irmed f o r the r e asons outlined below. Thi s Cour t 
does , by th i s Opinio n , determine the value of the prope r ty a nd 
di r e cts certa i n ame nd me nt s a f fect ing exempt prop e rty. 

1 • Ame ndment 

The plan i s being a mended re Me tropo l itan i nter e st ra te. 
Ob jecti ons to such change may be filed. 

2. Value 

As between Fi r st Na t i o na l Bank-Oga lla la and debtors , the 
Court, af ter a n e vide n ta i r y hearing, finds the income approach 
u s ed by d ebtor 's app raiser t o mor e l ikely a ppro ach the v a lue of 
the l and t han t he c ompa rable sale a ppr o a ch used by credito r . 
Altho gh t he profe s s ional backgrounds of the a ppra isers d if f e r ed 
greatly, the a na l ys i s of the p r oductive c apac i t y of the land , 
c ompared wi th the "compa r ables ", a s v1e ll as the de ta iled a nalysis 
of the water and i rriga t i o n f a c i lit i es conv i nces th i s Court tha t 
even wi th rea s onable adjus tments , the "comparables " a re no t useful 
t o determin e v a lue. Theref ore, t he Court conc ludes that the val ue 
of the l a nd is $ 35 9, 1 43 . 02 , subj ec t to r educ t ion o r i ncrea se b a sed 
upon actual s ale of the parce l i den t ified a s the hi red h and pl ace . 

3 . Annu i ty 

Seve r a l mon t h s prio r t o fil i ng Chap ter 12 , d e btors wi thdre w 
cash va l ue in l ife i nsurance policie s a nd purchased an annu ity 
con t r ac t . Wi thin d a y s pr i or to f iling Bankruptcy, debtor 's 
borrowed money f r om individual s, ga ve notes, s e curi t y i nterest s 
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and mortgages as consideration and security , invested the loan 
proceeds and their own fund s from savings in an annuity c ontract . 
Total investment $138,000 . 

The value of the property s ecuring t he loan is not in e xcess 
of the loan proceeds. None of t he cash value of the l ife 
i nsurance policies, the savings accounts or the personal and real 
property given as secur i t y were col l ateral for the objecting 
bank's l oans. 

The bank specifica l ly obj ects to granting liens on debtor's 
property i mmediately prior to B nkr uptcy, purchasing exempt 
annuities, and proposing , i n the Chapter 12 plan, to repay t h e 
lenders in full and retain the collateral . Bank claims i t and 
other unsecured creditors are no t rece iving the amount they are 
enti tled under §1225(a)(4), which requires that a plan cannot be 
confirmed un l ess the unsecured claims are paid the amount they 
would receive under a Chapter 7 liq u i d a tion. I n addition, the 
bank argues t hat the action of the d ebt ors i ndica t e a lack of good 
fa i th under §1225(a)(3). 

This Court concludes, as a matte r of law, that creating 
exempt property by borrowing against non-exempt property and 
grant ing l ien~ on the non-exempt property, prior to filing Chapter 
12, is not bad faith and is not forbi d den by the Code . See: 
? rsberg vs. Security State Bank of Canova, 15 F . 2d 499 (8th Cir. 
1926); In re: Johnson, 8 B.R . 650 (Bkrptcy. ct. S .D . 1981). See 
also Notes of Committee on the Judiciary, Senate Report 95-989 , 
comments on 11 u.s.c. §522. 

If converting non-exempt assets to ex0mrt a~sets is not 
fraudulent, there still remains the question of whether the plan 
has been fil e d in good faith . This requ ires an analysis of the 
plan and the assets avai l able for distribution if this case was a 
liquidation. 

In Chapt er 7, the annuity princi pal and income would be 
exempt, but debtor s would have l ost their operation through 
l i q u i d a tion. 

The Chapter 12 plan proposes payment of approximately 
$904,000 on debts of $1,055,000 over 20 years. The al lowed 
secured claims will be paid i n ful l a nd the allowed unsecured 
c l aims may receive some payment . The p lan does no t appear to 
prov ide for the application of all di s posable income to unsecured 
clai ms during the firs t t h ree y~ars of the plan, §1225(b)(1 )(B ) . 

Debtor, Delbert McKeag, testified that it was his intent t o 
use the annuity principal and i ncome as operating capital to 
ensu r e the plan was adequately funded without resor t to third 
party lenders. However, the plan is silent wi t h regard t o such 
proposal. There is no e v idence before the Court that the plan 
needs the input of the annuity principal o r inte rest to be 
feasible . There is no evidence of the type of annuity contrac t, 
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its terms, wi t hdrawa l r ights , te r ms of payment , estima ted i ncome 
stream, u s e to whic h t he i ncome stream s ha l l be a pplied . 

Wi thout such in formation , t he Cour t is una b le to d te rmine 
t he good faith i s s ue . "Good fa i th", as u s ed i n Cha pter 12, the 
Court con st r ue s t o me an " f ai r ness". Chapter 1 2 pe r mi ts debt 
obliga t i ons to be r e wr itten . This may mea n secure d deb t i s 
wr i t ten d own to prese n t va l ue o f the co l later a l, and t he t e r o f 
t he obl iga t ion are modi fied, a ll to the be nefi t of t he debtor. 
Debtor is pe rmi t e d to keep a nd use t he colla t e r al. Debt or i s 
pe r mitted to write o f f mo st unsecur e d debt a nd sta r t ove r f r e sh. 

Debtor's only obligat i on in return f or s uch benefi t is a 
promise to work ha r d and pay the " n ew" debt. Howeve r , be c ause o f 
t h e unlimit e d annui t y exemption unde r Nebraska law, de btors wh o 
l e g i timate ly plan to shelter assets pr i o r to f il ing Bankruptcy may 
no t only keep p r operty subject to lie ns duri ng the Chapte r 12 
proc eed i n g , b u t they may keep many thousand s of dollars i n the 
a nnu i ty , wit n o ri s k. 

This Court believes the purpose of exemption statues is to 
perm i t a debtor in f i nancial s tress to keep an amoun t o f p roper t y 
the l e gis latu r e see ms appropriate for a fre sh sta rt . Th i s Court 
does n o t believe t h e pur pose of the exemption statue i s we l l 
s erved by permitt i ng a d e btor to s et aside for perso na l use 
thousand s of dol l ars, f ile Chapter 12, rewrite debt obl i ga t i o ns , 
ke e p c o l latera l , wr i te off unsecured debt a nd fail to app l y any of 
the income from the " a nnui t y" to the ope r at ing Chapter 12 p l an. 
Such a res u l t is not f ai r to t he cred i t ors who re l i e d on d e btor's 
a b i l i t y t o r epay deb t as evide nced by a l l of h i s a ssets, his 
income g enera t i ng p r oba bi l i t y and t he c ol late r a l he subj ected to 
t he c red ito r' s security interest . I f t his wa s permitted , d ebto rs 
wo uld rec e i v e a l l benefits and cred i t o rs would r e c eive a l l of the 
ri s k. I f Chap ter 1 2 i s t r ul y a "workout" stat ute , both sides 
s hou l d share s o me be nef i t and some risk. 

The r efore , i n a f act situat i on a s here, a Chapter 12 p lan 
wi l l n o t be c onfirmed un less s pec ific info rmati o n a bou t t he 
" e xempt" property i s prov i ded t o t he Co urt and t he Court is a ble 
t o conc l ude t h a t debtor 's a r e will i ng and ab l e t o apply a por t i o n 
o f the " e xe mpt" inc ome or principal to the p l a n. I f debtor s are 
u nwilling to d o so, t h i s Court shall conclude the plan is fi led i n 
bad f ai t h e Th e r esul t wi l l be that the d e b t or ' s wil l be permi t t ed 
t o keep property wh ich is exempt unde r Nebr a ska statues , but wi ll 
not be permi tted to obtain t h e bene f its of Chapte r 12. 

Plan must be amended to pr ov i d e spec i fic informa tio n a bou t 
annu i ty and t o provid e f o r a p plicat i o n o f a port i on o f annui ty 
i n c ome and/or pr i ncipal t o Chapter 12 plan , a nd t o a pply a ll 
di sposable i ncome ove r a three year period t o t h e p an. 
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DATED: 

BY THE COURT: 

Copies to: 
!i.:~ 

LeRoy Anderson, P.O. Box 908, North Platte, NE 691 01 

C. Kenneth Spady, P.O . Box 478, Ogallala, NE 69153 


