IN THE UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF NEBRASKA

IN THE MATTER OF: )
)
DEANNA DI EKEN, ) CASE NO. BKO03-40428
)
Debtor(s). ) CH. 13

VEMORANDUM

Hearing was held in Lincoln, Nebraska, on March 13, 2003,
on the notion for relief from stay by Commerci al Federal Bank
(Fil. #3) and objection by the debtor (Fil. #10). Stanley Foster
appeared for the debtor, and M chael Currans appeared for
Comrerci al Federal. This menorandum contains findings of fact
and conclusions of |aw required by Federal Rule of Bankruptcy
Procedure 7052 and Federal Rule of Civil Procedure 52. This is
a core proceeding as defined by 28 U.S.C. 8 157(b)(2)(0Q.

. FACTS

Comrer ci al Federal Bank (“the bank”) is the trustee for the
benefit of Commercial Federal NMbrtgage Corporation, assignee of
Communi ty Mortgage Conpany, on a deed of trust on the debtor’s
resi dence. The deed of trust was executed in June 2000. Debtor
subsequently defaulted on her paynents, and Commercial Feder al
accel erated the | oan. The debt or was unable to cure the default,
so Commercial Federal gave the necessary notices, although
debt or refused delivery of hers, and scheduled a trustee’ s sale.
The bank, as successor to Commerci al Feder al Mor t gage
Cor poration, purchased the property at the February 4, 2003,
trustee’'s sale. The trustee’ s deed was executed on February 13,
2003. The debtor filed her bankruptcy petition on February 6,
2003.

On February 19, 2003, prior to becom ng aware that Ms.
Di eken had fil ed bankruptcy, the bank served a three-day notice
to quit on her. After being made aware of the bankruptcy filing,
t he bank nmoved for relief fromthe automatic stay in order to
proceed with a forcible entry and detainer action to obtain
possessi on of the property.

The issue is the finality of the trust sale. The bank, in
reliance on interpretations of the Nebraska Trust Deeds Act by
t he Nebraska Suprenme Court and the bankruptcy court in this



jurisdiction, asserts that the sale becane final at the tinme the
auction was closed after the bank’s bid was accepted.

The debtor, however, argues that under the terns of the
statute, a trustee’'s sale does not cut off a debtor’s rights
until the deed is conveyed to the purchaser. She contends that
judicial interpretations have ignored the | anguage of Neb. Rev.
Stat. 8§ 76-1010:

(1) The purchaser at the sale shall forthwi th pay
the price bid and upon recei pt of paynment the trustee
shal | execute and deliver his deed to such purchaser.

(2) The trustee’ s deed shall operate to convey to
the purchaser, wthout right of redenption, the
trustee’s title and all right, title, interest and
claimof the trustor and his successors in interests
and of all persons claimng by, through or under them
in and to the property sold .

1. LAW and DI SCUSSI ON

Previ ous deci sions concerning this issue, on which the bank
relies, include Judge M nahan’s ruling in ln re Jones, 214 B.R
492 (Bankr. D. Neb. 1997) and the undersigned’s rulings in
Dani el J. Rhoads, Neb. Bkr. 99:37, and Brenda Secord, Case No.
BK99- 82220, Journal Entry and Order of Jan. 24, 2000 (Fils. #25
and 26) (appeal dism ssed March 15, 2000).

In Jones, a Chapter 7 case, the trust deed sale was
conducted two days before the bankruptcy case was filed. The
purchaser nade t he down paynment and si gned a purchase agreenent,
and closing was to take place within thirty days. The court
anal ogi zed 11 U.S. C. §8 1322(c) (1), which precludes a debtor from
curing a default and reinstating a nortgage or trust deed | oan
after the property has been sold at a foreclosure sale. The
court stated, "I conclude, from a policy standpoint, that a
simlar result should prevail in Chapter 7 cases. In other
wor ds, the trust deed sal e should be regarded as term nating the
debtors' ownership interest in the property.” 214 B.R at 493.

The court reasoned that the trust deed sale term nated the
debt ors' ownership rights under Nebraska | aw because t he debtors
no | onger had a right to cure paynent defaults, nor was there a
post-sal e right of redenption or requirenent that the sale be
judicially confirnmed. The court noted that the trustee's deed
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had not been delivered at the tine the bankruptcy was filed, but
decl ared that to be of no effect because the purchaser "has the
specifically enforceable right to obtain the deed. See Neb. Rev.
Stat. § 76-1010." |1d.

As a result of the sale, the debtors had only a possessory
interest in the property and that interest could not be
mai nt ai ned under state law, according to the court, so the
creditor's nmotion for relief to proceed with closing was
gr ant ed.

In Rhoads, the debtor filed his Chapter 13 petition
approximately five hours after the trust deed sale. The deed was
conveyed to the purchaser five days after the sale. The
purchaser then |earned of the bankruptcy filing, and noved for
relief from stay in order to record the deed and obtain
possessi on of the property.

The focus of that decision was on when a sale should be
consi dered conpl ete under 8 76-1009. The court found that the
statutory language inplied that "the act of conducting the
auction, accepting the bid, and cl osing the auction include all
el ements necessary for conpletion of the sale.” Neb. Bkr. 99: 39.

The Nebraska Suprene Court opinion of Commercial Fed. Sav.
& Loan Ass'n v. ABA Corp., 230 Neb. 317, 431 N.W2d 613 (1988),
which clarified that the trust sale rule of irrevocabl e bids, as
found in 8 76-1009, should be adopted for judicial sales as
well, was cited for support. After considering the ABA Corp.
case and the statutory | anguage, | concluded, in accordance with
the Jones holding, that "the Nebraska Trust Deeds Act
contenplates, and the Suprene Court of Nebraska has so
interpreted it to nean, that once the highest bid at a trustee
sale is accepted, the property has been sold and the sale is
conplete.” Neb. Bkr. 99:40. Accordingly, the debtor had only
physi cal possession, not an ownership interest, so relief from
the stay was granted to the purchaser.

Li kewi se, in the Secord case, the debtor filed a Chapter 13
bankruptcy case the day after the trustee's sale. The buyers
delivered certified funds in paynent of their bid at the tine of
the sale, but did not receive a deed at that tinme. | foll owed
Jones, Rhoads, ABA Corp., and Bank of Papillion v. Nguyen, 252
Neb. 926, 567 N.W2d 166 (1997), in holding that the sale was
conpl ete when the bid was accept ed.

- 3-



It appears that both Nebraska bankruptcy judges may have
overl ooked a salient fact of the Nguyen case when citing it for
t he proposition that a trust deed sale beconmes final at the tine
the high bid is accepted, as opposed to any other rel evant date
in the sale or transfer process. In Nguyen, the issue was the
statute of limtations in the Trust Deeds Act for seeking a
deficiency judgnent against the borrowers. The court needed to
determ ne when the three-nonth limtations period began to run,
so the date of sale was relevant. In Nguyen, the auction of the
property by the trustee was held May 24 and the delivery of the
trustee's deed occurred on the same date. The deed was recorded
three days | ater.

I n considering what "sale of the property under a trust
deed" nmeans, the court considered several provisions of the
Trust Deeds Act and determ ned:

Thus, when a bank which is both the trustee and
beneficiary under a trust deed submts the highest bid
at a public auction conducted pursuant to the [Trust
Deeds] Act, the resulting conveyance fromthe bank as
trustee to the bank as purchaser constitutes the "sale
of property under a trust deed" fromwhich the 3-nonth
l[imtations period is conputed pursuant to 8 76-1013.

252 Neb. at 933 (enphasis in original).

The court found, under the facts of the case, that the "sal e
of property under a trust deed" occurred on May 24. \hen
reviewing the |anguage quoted in the preceding paragraph, it
seens apparent that the Suprene Court focused on the conveyance
of title to the property as the definitive event constituting a
"sal e" of the property. Wth all due deference to Judge M nahan,
this fact was overl ooked by both of us.

Li kewi se, a closer reading of the ABA Corp. case suggests
that its rule focuses on the rights as between the trustee as
seller and the buyer, or as between two potential buyers. The
court interpreted 8 76-1009, which deals with the manner in
which the sale should be conducted, while 8§ 76-1010 is the
section that provides the procedure for transfer of title from
the trustee and is applicable to the rights as between the
trustor, the debtor in this case and in each of the above
descri bed bankruptcy cases, and the trustee.



Under the facts of this case, it is clear that at the tine
t he bankruptcy petition was filed, the trustee had not delivered
a deed to the buyer, and therefore had not conveyed the interest
of the trustor, debtor, to the buyer. Wen the bankruptcy
petition was filed, Ms. Dieken held both a |legal and equitable
interest in the property, which allows her to reorganize or
decel erate the obligation.

I11. CONCLUSI ON

It is clear fromthe | anguage of Neb. Rev. Stat. § 76-1010
and the Nguyen case that a trust deed sale is not conplete to
cut off the rights of a debtor until title is conveyed by the
trustee to the purchaser.

The creditor had a legitinmate basis for its nmotion and its
reliance on the Jones, Rhoads, and Secord decisions. However
based on the | egal conclusions reached here, Rhoads and Secord
are overruled to the extent those decisions are inconsistent
with today's ruling.

The nmotion for relief is denied. Separate order to be
ent er ed.

DATED: March 28, 2003
BY THE COURT:

/[s/ Tinmpthy J. Mahoney
Chi ef Judge

Noti ce given by the Court to:
*M chael Currans
St anl ey Foster
Chapter 13 Trustee
United States Trustee

Movant (*) is responsible for giving notice of this order to all other parties
not |listed above if required by rule or statute.



I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF NEBRASKA

I N THE MATTER OF: )
)
DEANNA DI EKEN, ) CASE NO. BKO03-40428
)
Debtor(s). ) CH. 13

ORDER

Hearing was held in Lincoln, Nebraska, on March 13, 2003,
on the notion for relief fromstay by Comrercial Federal Bank
(Fil. #3) and objection by the debtor (Fil. #10). Stanl ey Foster
appeared for the debtor, and M chael Currans appeared for
Comrer ci al Federal .

| T 1S ORDERED: The notion for relief is denied. At the tine
t he bankruptcy petition was filed, the trustee had not delivered
a deed to the buyer, and therefore had not conveyed the interest
of the trustor, debtor, to the buyer. Wen the bankruptcy
petition was filed, Ms. Dieken held both a |legal and equitable
interest in the property, which allows her to reorganize or
decel erate the obligation.

See Menorandum filed this date.
DATED: March 28, 2003
BY THE COURT:

[s/Tinmothy J. Mahoney
Chi ef Judge

Notice given by the Court to:
*M chael Currans
St anl ey Foster
Chapter 13 Trustee
United States Trustee

Movant (*) is responsible for giving notice of this order to all other parties
not |listed above if required by rule or statute.



