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VEMORANDUM

Hearing was held on the adversary conplaint on August 25,
1999. Appearances: Janes D. Carson for the debtor and Gary L
Young for the defendant. This menorandum contai ns findings of
fact and conclusions of law required by Fed. Bankr. R 7052
and Fed. R Civ. P. 52. This is a core proceeding as defined
by 28 U . S.C. 8§ 157 (b)(2)(1).

The Case

Thi s adversary proceeding concerns the dischargeability
under Section 523 (a)(8)(B) of student | oans owed by plaintiff
Brenda E. Christensen (“Christensen”) to defendant Nebraska
Student Loan Program Inc., (“NSLP").

Fact s

I n Septenmber of 1988, and in March and June of 1989,
Chri stensen obtained three student |oans fromqualified
| enders in the ampbunts of $2625, $2625 and $1693 respectively.
The | oans were acquired for educational expenses accunul at ed
whil e Christensen attended Nebraska Col | ege of Busi ness. She
intended to, and did receive, an Adm nistrative Assistant
degree in Decenber of 1989. Currently, the student | oan debt
i ncludi ng unpaid principal, interest, and collection costs
total s $23, 555. 67.

Christensen filed a petition for Chapter 13 relief in
1990. The 1990 filing was the result of a divorce,
accunul ating nmedical bills, and living expenses incurred while
in school. Although the debtor attenpted to nake paynents
under the Chapter 13 plan, she was unable to do so and the
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case was | ater converted to a Chapter 7 case in which she
received a discharge. Due to m scommunication with her former
attorney, Christensen was under the m staken belief that her
student | oan debt had been discharged as a result of the 1990
bankruptcy. However, the prior Chapter 7 discharge did not
elimnate her student | oan debt.

Subsequent to conpl etion of the degree program
Chri stensen obtai ned enpl oyment which required significant
typi ng or word processing. She was then di agnosed with carpal
tunnel syndronme (“CTS”), which is apparently a disability that
causes serious pain in the wist area and which strikes people
that nmust performrepetitive actions |ike word processing.
Al t hough she received nedical and surgical treatnment for this
disability, she is unable to type or do any sort of repetitive
motion utilizing her hands due to the CTS.

Because of the CTS, Christensen took a job as an office
receptionist four years ago. This position requires no typing
and does not aggravate her CTS. She has remained in this
position and is currently earning $12.00 per hour. She
obtai ned the current hourly rate only recently and wll not
recei ve another raise for at |least a year to a year and a
hal f .

In addition to CTS, she suffers froma heart ail nent,
requiring medical attention, nedicine, and a special diet.

Christensen is involved in a dissolution of marri age
action with her second husband (“Darren”). She now has
custody of their three-year old son who experiences frequent
nmedi cal probl ems and her health insurance does not cover all
the child s nedical costs. Darren had provided child care for
their child until the dissolution action comenced. She has
now pl aced her son in day care three tines a week at a rate of
$65. 00 per week. On the remmining days of the week,

Chri stensen takes her son to her nother’s home which is a
consi derabl e di stance from her own hone.

A child support agreenent was entered into whereby
Darren agreed to pay $200.00 per nonth for support of the
child. However, Christensen has not received any support from
himyet. Darren has not worked in over a year. His only
asset is a 1987 pickup truck of negligible val ue.

In addition to having the right to receive child support,
Chri stensen pays child support of $110.00 per nmonth for a
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fifteen-year old daughter froma prior marriage. The daughter
lives with Christensen during the sumer and on weekends.

Christensen is a thirty-eight-year old about-to-be single
parent who currently earns $12.00 per hour. Little or no
overtime is available. Her gross inconme is $2,080.00 per
nmont h. Her enployer owns the apartnment buil di ng where she
lives. Rent of $565.00 per nonth, cable television of $24.00
per nmonth, child support of $110.00 per nonth and health
i nsurance of $240.00 per nonth are taken out of each paycheck.
Mandat ory deductions, including taxes, total $340.00 per
nmonth. Therefore, Christensen is |left with approxi mtely
$540. 00 a nont h.

Utilizing this $540.00, she buys groceries and ot her
necessary household itenms for $300.00 per nonth, if she has
t hat nmuch avail able after making the required paynents. Her
other nmonthly bills include: a car paynment of $184.00, car
i nsurance of $83.66, day care of $260.00, tel ephone of $30.00,
utilities of $65.00 and gas for her vehicle of $80.00. These
paynents, if she could nake them |eave her at a deficit of
$464. 00 per nonth, before paying for clothing or any out-of -
pocket nedi cal expenses.

Christensen is in poor health and has not been able to
provide Christms or Birthday gifts for her children. She has
been on wel fare previously and is struggling to stay off it
currently. She has held down a job for four years, trying the
best she can to provide for herself and her dependents in
spite of her health conditions. Chri stensen could not afford
her own attorney for this matter and had to borrow the nobney
from her parents upon whom she depends for help with the
expenses of day-to-day life.

Di scussi on and Concl usi ons of Law

In In re Andresen, 232 B.R 127, (8th Cr. B.A P 1999),
the 8th Circuit Bankruptcy Appellate Panel held that the
proper test to be applied in determ ning the undue hardship
exception to student | oan discharge in the Eighth Circuit is
t hat adopted in In re Andrews, 661 F.2d 702, (8th Cir.1981).
The Andrews test requires an exam nation of (1) the debtors
past, present and reasonably reliable future financial
resources; (2) calculation of the debtor’s and his dependants’
reasonably necessary living expenses; and (3) any other
rel evant facts and circunstances surrounding a particul ar
bankruptcy case. Andrews, 661 F.2d at 704.
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The debtor’s past, present and |ikely future financial
resources do not lead to a finding that she will be able to
pay the student | oan and retain a m ninmal standard of |iving
for herself and her dependents. See In re Rose, 227 B.R 518,
(WD. Mb. 1998), (applying the Andrews test). Christensen’s
health is not getting any better. |In addition to the CTS, she
has now been di agnosed with heart problens derived from
stress. Her son remains in need of nedical attention and it
i s uncl ear whether and what percentage of nedical costs her

health i nsurance will cover. Christensen’ s earning potenti al
for the tinme being is stagnant. She has been informed that
she will receive no nore raises for her enployer for sone

time. Conparing her current and future income to her current
expenses, there is no reasonable likelihood that in the future
her financial condition will inmprove to such an extent that
she will be able to pay her student | oan.

NSLP argues that Darren, Christensen’s soon-to-be ex-
spouse, should be paying nore than $200.00 a nmonth in child
support. It is alleged that if he would pay her the full
anmount aut horized by the Nebraska Child Support Guidelines,
there would be funds |l eft over for paying the student | oans.
According to NSLP s cal cul ations, Darren should be paying
$288. 00, thus providing an extra $88.00. However, as shown
above, this $88.00 would hardly be deened extra. Rat her, it
woul d go to provide necessaries such as cl ot hing.
Additionally, Darren has not worked for over a year and is not
currently enployed. He has no job, no noney, and no assets
from which she can collect even the agreed upon child support
ampunt. Due to his work history, it is unlikely that
Christensen will ever be able to collect the $200.00, much
| ess an additional $88.00.

Her expenses are reasonable for a single parent with
custody of a three-year old and joint custody of a fifteen-
year old. Christensen's only entertai nment expense is a cable
bill of $24.00 a nonth. She stated that once in awhile she
may order a pizza. Christensen further limts expenses by
refraining frombuying all but the bare necessities. She does
not purchase cl othes besides those required to keep her job
nor does she buy Christmas or Birthday gifts for her children.
Her car paynment of $184.00 per nonth is reasonabl e considering
t he di stance she nust travel between home, work, day care and
her nothers house. Her rent paynent is cheaper than she m ght
find el sewhere due to the fact that she works for her
| andl ord. Additionally, it is not unreasonable to spend
$300. 00 per nonth on groceries when feeding one adult, a three
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year old, and a fifteen year old on weekends. Christensen's
health insurance is a necessity considering the nedical
expenses she has incurred for herself, her son and her
daughter. Finally, due to the divorce Christensen nust put
her son in day care. She attenpts to mnimze this expense by
utilizing her nother for child care twice a week. This is a
reasonabl e attenpt to mnimze what otherw se could be a

t renendous expense. Considering all the above factors,

Chri stensen's expenses are reasonable for herself and her
dependant s.

Addi tional circunstances exist that lead to a finding of
di schargeability. Christensen's health problens are
wor seni ng. She has been di agnosed with a heart condition
caused by stress. She testified that it is unclear how | ong

she will be able to continue working. Additionally, her
salary is frozen for the next year to year and a half. \Wen
she received her raise she was informed that she will no

| onger be eligible for overtine. Finally, because of her CTS
t he purpose for which she received her student | oans has been
frustrated. She is not able to performany of he tasks for
whi ch she was trained such as typing, dictation or the |ike.
Therefore, additional circunstances |lead to the concl usion
that Christensen's student |oans shoul d be di scharged.

Christensen’s fact situations when anal yzed under Andrews
| eads to the conclusion that to require her to repay the
student | oans woul d cause an undue hardship to herself and her
dependent s.

Concl usi on

The student | oans are di scharged. A separate judgnment
shal | be entered.

DATED: Sept enber 2, 1999
BY THE COURT:

[s/Tinmothy J. Mahoney
Chi ef Judge

Copi es faxed by the Court to:
GARY YOUNG (67)
JAMES CARSON 498- 8336
Copies mailed by the Court to:
United States Trustee
Movant (*) is responsible for giving notice of this journal entry to all other
parties (that are not listed above) if required by rule or statute.
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Def endant .
J UDGVENT

Judgnent is entered in favor of plaintiff and against
def endant. The student | oans which are the subject of this
adversary proceeding are discharged under 11 U.S.C. 8§
523(a)(8) because excepting them from di scharge will inpose an
undue hardship on debtor and debtor’s dependents.

DATED: Sept enber 2, 1999

BY THE COURT:

[s/Tinothy J. Mahoney
Chi ef Judge

Copi es faxed by the Court to:
GARY YOUNG (67)
JAMES CARSON 498- 8336

Copies mailed by the Court to:
United States Trustee

Movant (*) is responsible for giving notice of this journal entry to all other
parties (that are not listed above) if required by rule or statute.



