UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF NEBRASKA

IN THE MATTER OF

DANI EL & MARGARET M XAN, CASE NO. BKOO-40949

N N N N N

Debt or s. CH 7

VEMORANDUM

Hearing was held on February 21, 2001, on the foll owi ng
noti ons:

Trustee’s Mdtion for Turnover (Fil. #11);
Debtors’ Resistance to Mtion for Turnover (Fil. #37);

Trustee’'s Cbjection to Debtors’ Clainmed Exenptions (Fil
#24) ;
Resi stance by Debtors (Fil. #34);

Trustee’'s Motion to Avoid Lien (Fil. #35);
Resi stance by Debtors (Fil. #44)

Final Hearing on Trustee's Mtion for Sanctions (Fil
#17) ;
Resi stance by Debtors (Fil. #29);

Debtors’ Motion to Dismss (Fil. #49); and
Obj ection by the Chapter 7 Trustee (Fil. #52).

Appear ances: Joseph Badam as Trustee and Thomas Petersen
as Attorney for Debtor. This nmenorandum contains findings of
fact and conclusions of |law required by Fed. R Bankr. P. 7052
and Fed. R Civ. P. 52. This is a core proceeding as defined
by 28 U S.C. § 157(b)(2)(A), (B), and (E).

Background and Facts

The Debtors seek to dismss this case and vacate the
di scharge they received in August 2000. The nmotion to dism ss
was precipitated by the Trustee's efforts to claimthe
Debtors’ van, avoid an inmproperly recorded lien on it, and
adm nister it for the benefit of creditors. The van is the
primary asset of this bankruptcy estate; the Debtors believe
they cannot afford to purchase it fromthe Trustee, but they
do not want to lose it.
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By nmoving to dismss this case for cause under 11 U.S.C.
8§ 707 and vacate the discharge order, the Debtors want to undo
sone of their procedural m ssteps in this case and prevent the
Trustee from undertaking any further efforts to |iquidate
estate property.

The Debtors filed this case in May 2000, with $14,505. 00
in assets and $55,355.79 in liabilities. Unsecured
nonpriority debts totaled approxi mately $48, 000. 00. A portion
of this amunt was attributable to nedical expenses, but the
maj ority of it was credit- or charge-card debt. The Debtors
val ued the van at $10, 920. 00, but did not exenpt any portion
of its val ue.

At the 8 341 neeting, the Debtors disclosed the existence
of a lien on the van, securing a |loan of $18,500.00 by Ms.
M xan’s parents. This |lien had not been included in the
Debtors’ schedules. The Trustee found no record of this lien
on the vehicle' s certificate of title in the Debtors’ county
of residence, so he took steps throughout August 2000 to
obtain either the van or the value thereof fromthe Debtors.
On August 16, the Debtors caused the lien to be noted on the
van’s title. In Cctober, the Debtors anended their schedul es
to claiman exenption of $4,800.00 in the van.

The Trustee objects to the clained exenption, asserting
t hat because the schedules indicate that only M. Mxan is
enpl oyed outside the hone, the Debtors can claimonly one
"tool of the trade" exenption under Neb. Rev. Stat. § 25-
1556(4).

The Trustee also objects to the lien on the van and has
moved to avoid it as a post-petition lien.

Law & Di scussi on

A. Mbtion to Disn ss

Section 707 of the Bankruptcy Code permts disnissal of a
Chapter 7 case "for cause," but does not define "cause." The
statute includes a non-exhaustive list of behavior on the part
of the debtor constituting cause, such as unreasonabl e del ay
that is prejudicial to creditors; nonpaynent of fees and
charges; and failure to file schedules. § 707(a).

While 8 707 does not specifically refer to a dism ssal by
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the debtor, courts generally conclude that it does cover such
a notion. Turpen v. Eide (In re Turpen), 244 B.R 431, 434
(B.A.P. 8h Cir. 2000). Unlike a Chapter 13 debtor, who may
as a matter of right dism ss his or her case, a Chapter 7
debt or must show cause before a dism ssal will be granted.
Turpen, id.; In re Haney, 241 B.R 430, 432 (Bankr. E.D. Ark.
1999). \here a debtor filing in Chapter 7 is represented by
counsel and is not inconpetent, any possible |ack of
under st andi ng about the need to schedule all assets and render
t hose assets subject to possible adm nistration for creditors’
benefit does not outweigh prejudice to creditors from
dismssal. 1n re Watkins, 229 B.R 907, 908 (Bankr. N.D. I11.
1999) (citing Inre Martin, 30 B.R 24 (Bankr. E.D.N. C.
1983)) .

To the extent a debtor may read the | anguage of 8§ 707(b)
("There shall be a presunption in favor of granting the relief
requested by the debtor.") as favoring approval of a debtor’s
nmotion to dism ss, the Court notes that the presunption
| anguage is used in the context of determ ning whether the
debt or has substantially abused the protections offered by
Chapter 7. The presunption that the relief requested by a
debt or should be granted is not applicable when the debtor is
the party noving to dism ss the case, rather than attenpting
to maintain the existence of the case. 1n re MCullough, 229
B.R 374, 377 (Bankr. E.D. Va. 1999).

Even if a debtor can denonstrate cause to dism ss the
case, the Court nust consider a nunber of factors when
deci di ng whet her dism ssal is warranted. Primary anong those
factors is prejudice to the creditors. Turpen, 244 B.R at
434; Haney, 241 B.R at 432; MCullough, 229 B.R at 376; In
re Konyathy, 142 B.R 755, 757 (Bankr. E.D. Va. 1992); In re
Baylies, 114 B.R 324, 325 (Bankr. D.D.C. 1990). "Creditors
can incur prejudice if the notion to dism ss is brought after
t he passage of a considerable anount of tinme and they have
been forestalled fromcollecting the amobunts owed to them"
Turpen, 244 B.R at 434 (citing Watkins, 229 B.R at 909).
Courts in other jurisdictions speak of "plain | egal prejudice
to creditors.” MCullough, 229 B.R at 376; Konyathy, 142
B.R at 757. Legal prejudice exists where assets which would
ot herwi se be available to creditors are | ost because of the
di sm ssal. Konyathy, 142 B.R at 757.

Ot her factors to consider include:
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whet her all of the creditors have consented;
whet her the debtor is acting in good faith;
whet her dism ssal would result in a prejudicial
del ay in paynent;
4. whet her dism ssal would result in a reordering
of priorities;
5. whet her there is another proceedi ng through
whi ch the paynment of clains can be handl ed; and
6. whet her an objection to discharge, an objection
to exenptions, or a preference claimis pending.

WN -

Turpen, 244 B.R at 434. See also In re Haque, 256 B.R 352,
354 (Bankr. D. Mass. 2000) (The court’s primary consideration
is whether dismssal is in the best interest of the creditors
and also if those interests will be protected outside
bankruptcy.)

In this case, the bankruptcy case has been pending for
nore than 10 nonths, and creditors have been under the
restrictions of the automatic stay for the duration. These
facts, as evidence of potential prejudice to the creditors,
wei gh agai nst di sm ssal

The notion to dism ss was served on all creditors |isted
on the matrix. The Trustee filed the only objection. This
does not constitute consent by the creditors to a dism ssal.

A dism ssal would result in a prejudicial delay in
paynent to creditors. The bankruptcy trustee is ready,

willing, and able to take possession of the avail able assets,
in this case the van, liquidate it, and distribute the
proceeds to creditors. |If the case were to be disni ssed, the

creditors woul d be di sadvantaged by having to file or restart
state court proceedings to obtain a judgnent and then attenpt
to execute on the judgnment.

Mor eover, any avoi dance action the Trustee m ght have in
this case may be precluded by the statute of limtations if
the Debtors dism ssed this case and subsequently refil ed.

Finally, it appears fromthe schedules that at |east one
creditor filed a state court action agai nst one of the Debtors
pre-petition to try to recover on a debt. There appears to be
no orderly nethod, outside of bankruptcy, of paying any anount
on the creditors’ clains. Here, the only asset to be
adm ni stered is the van, which is worth approxi mately
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$10, 000. 00 before any exenptions are taken into account. This
anount, while insufficient to pay a significant portion of the
Debtors’ liabilities, would nevertheless provide creditors a
di vidend, which is nore than they stand to receive otherw se.

Per haps the strongest factor mlitating agai nst dism ssal
of the case at this point is the fact that a discharge has
been entered. Pursuant to 8 349(b), a dism ssal revests the
property of the estate in the Debtors. Nothing in that
section, however, revokes a discharge entered prior to the
dism ssal. Baylies, 114 B.R at 325. 1In other words, if a
Chapter 7 case is dism ssed after discharge, and the di scharge
is not revoked, the creditors are barred fromtaking steps to
collect their clains and the debtors are free to wal k away.
This is a windfall for debtors which the authors of the
Bankruptcy Code could not have intended, and which the Court
cannot condone. As the Baylies court noted, "Ordinarily a
motion to dism ss a voluntary petition should be made before
the discharge is entered because the discharge is tantanmount
to a final judgnent in the case and establishes the rights of
the parties.” 114 B.R at 325 (quoting Matter of Shell, 14
B.R 1010, 1011 (Bankr. E.D. Ws. 1981)).

The motion to dism ss is denied.

B. Obj ection to Exenptions

The Debtors anended their schedul e of exenptions in
Oct ober 2000 to claimas exenpt $4,800.00 of the van’s val ue
pursuant to Neb. Rev. Stat. 8 25-1556(4). That statutory
section permts an exenption of

the debtor’s interest, not to exceed an
aggregate fair market value of two thousand four
hundred dollars, in inplenments, tools, or

pr of essi onal books or supplies held for use in
the principal trade or business of such debtor
or his or her famly, which may include one

not or vehicle used by the debtor in connection
with his or her principal trade or business or
to comute to and from his or her principal

pl ace of trade or business|.]

Neb. Rev. Stat. Ann. 8§ 25-1556(4) (M chie Supp. 1999).

The joint debtors each clained the $2,400. 00 exenpti on,
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for a total of $4,800.00. The Trustee asserts that Ms. M xan
is not entitled to a “tool of the trade” exenption because she
does not work outside the home and thus has no “principal
trade or business” to commute to or in which she uses the
vehi cl e.

The record contains plenty of evidence as to Ms. Mxan’'s
duties as a nother and honmemaker, including transporting her
five children to school and other activities and appoi ntnents,
and purchasi ng groceries, clothing and ot her household itens
for the mai ntenance and support of the famly. However, the
statute seens to limt the exenption to a vehicle used by a
debtor to work in or conmmute to a principal trade or business
for which the debtor receives conpensation in sone form The
| egislative history of the 1997 amendnent to this statutory
section reflects a simlar understanding by the | awakers.

Senat or David Landi s, speaking to the Unicanmeral in
support of amendnents to the Nebraska exenption statutes to
raise the limt of the homestead exenption and the personal
property exenmption, noted, in reference to the tool of the
trade exenption:

[ Rai sing the tool of the trade exenption to
$2,400] allows the person who has a car that
they use to drive to and fromwork to use this
tools of the trade exenption to the maxi mnum of
$2,400 to keep that portion of or sone el ement

of a car. In other words, you get to keep a
clunker. Wthout it, I think the chance of
being able to keep a job is significantly

pr ej udi ced.

[ The amendnents to the exenption statutes will]
al | ow peopl e who’ ve gone t hrough bankruptcy or
who have had a judgnent . . . an execution of

j udgment agai nst themto continue to survive,
hold a job, work, and not become a drain on

soci ety because they get to keep enough so that
they make a fresh start and don't fall on public
support for their livelihood[.]

Transcri pt prepared by the Clerk of the Legislature of
hearings in the Nebraska Legislature, April 10, 1997, at 3802-



03.

Presumably, if the legislators had intended to extend the
exenption to any debtor who owned a vehicle, rather than only
to those debtors who use a vehicle in connection with their
enpl oynment, they woul d have expressed that intention in the
| anguage of the statute. See also In re Denpsey, Neb. Bkr.

01: 18 (Bankr. D. Neb. 2001) (joint debtors each used sane
vehicle to commute to their jobs and were each entitled to
tool of trade exenption).

C. Mbtion to Avoid Lien

In Nebraska, a security interest in a notor vehicle is
not enforceabl e against third parties and agai nst the debtors
unless the lien is duly noted on the certificate of title.
Neb. Rev. Stat. 8§ 60-110; In re Wal ker, 216 B.R 275, 277-78
(Bankr. D. Neb. 1997).

The Debtors adnmit the existence of the lien held by Ms.
M xan’s parents on the van. They al so concede that the lien
was not perfected via notation on the van's title until after
t he bankruptcy was comenced. Therefore, as a matter of | aw,
the lien is avoi ded.

D. Mbtion for Sanctions

The Trustee’s notion for sanctions agai nst the Debtors
for failing to relinquish the van to the Trustee is denied.
It appears fromthe argunents of counsel that Debtors had a
good faith belief either that the lien was valid or that the
case could be dism ssed upon their notion. There is no
evidence of bad faith on the part of the Debtors in refusing
to turn over the property.

E. Mbtion for Turnover

A decision on the notion for turnover is deferred.
Counsel for the Debtors should confer with the Trustee about
negotiating a fair price for which the Debtors could purchase
t he van, and perhaps an installnment paynment plan to facilitate
the purchase. The parties are directed to report to the Court
within thirty days as to whether the matter has been resol ved.

Concl usi on
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The Debtors’ motion to dismss is denied. The Trustee’'s
obj ection to claimed exenptions is granted. The Trustee’s
nmotion to avoid lien is granted. The Trustee’s nmotion for

sanctions is denied. The Trustee's notion for turnover is
deferred.

A separate journal entry will be filed.
DATED: April 2, 2001.
BY THE COURT:

/[s/Tinpthy J. Mahoney

Ti not hy J. Mahoney
Chi ef Judge

Copi es faxed by the Court to:
(*)Joseph Badam , Ch. 7 Trustee, 402/437-8558
Thomas Petersen, Atty. for Debtor, 402/ 393-4848

Copies mailed by the Court to:

United States Trustee

Harry & Helen Bellinger, Lake Wakonda, Lot 217, 4209 Bull Frog
Bay Dr., Union, NE 68455-2600

Movant (*) is responsible for giving notice of this journal entry to all other
parties (that are not listed above) if required by rule or statute.



UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF NEBRASKA

I N THE MATTER OF )
DANI EL & MARGARET M XAN, ) CASE NO. BKO0O-40949
DEBTOR( S) )
) CH 7
Plaintiff(s) ) JOURNAL ENTRY
VS. )
) DATE: April 2, 2001
Def endant (s) ) HEARI NG DATE: February
21, 2001

Before a United States Bankruptcy Judge for the District of
Nebr aska regarding Trustee's Mdtion for Turnover (Fil. #11);
Debtors’ Resistance to Mtion for Turnover (Fil. #37);
Trustee’'s Objection to Debtors’ Clained Exenptions (Fil. #24);
Resi stance by Debtors (Fil. #34); Trustee's Mtion to Avoid
Lien (Fil. #35); Resistance by Debtors (Fil. #44); Final
Hearing on Trustee' s Modtion for Sanctions (Fil. #17);

Resi stance by Debtors (Fil. #29); Debtors’ Mtion to Dismss
(Fil. #49); and Objection by the Chapter 7 Trustee (Fil. #52).

APPEARANCES

Joseph Badami, Trustee
Thomas Petersen, Attorney for Debtor

| T 1'S ORDERED:

The Debtors’ notion to dismss is denied. The Trustee’'s
obj ection to claimed exenptions is granted. The Trustee’s
notion to avoid lien is granted. The Trustee’s nmotion for
sanctions is denied. The Trustee’s notion for turnover is
deferred. See Menorandum entered this date.

BY THE COURT:
/[s/Tinmpthy J. Mahoney

Ti ot hy J. Mahoney
Chi ef Judge

Copi es faxed by the Court to:
(*)Joseph Badam , Ch. 7 Trustee, 402/437-8558
Thomas Petersen, Atty. for Debtor, 402/ 393-4848

Copies mailed by the Court to:

United States Trustee

Harry & Helen Bellinger, Lake Wakonda, Lot 217, 4209 Bull Frog
Bay Dr., Union, NE 68455-2600

United States Trustee



Movant (*) is responsible for giving notice of this journal entry to all other
parties (that are not listed above) if required by rule or statute.



