
I N THE MATTER OF 

UNITED STATES BANKRU PTCY COU~T 
FOR THE DISTRICT OF NEBRASKA 

KENNETH W. ELL IS a nd 
CAROLYN I. ELLIS, CASE NO . BK86-1 1 36 

DEBTORS 

DALE E. ELLIS, 

Pla int i f f 

vs . 

KENNETH W. ELLIS a n d 
CAROLYN I. ELLIS, 

De f endant 

MEMORANDUM OPIN I ON AND ORD ER 

A8 6 -189 

Ev ident ia ry hear i ng wa s he l d o n March 2 5 , 1 987 , in Linc o l n , 
Nebraska. Rodney Rehm of Lincol n, Ne braska , appea red for 
Plaintiff. D.L.- Pel ton o f Be llevue , Neb r a s ka , appea r ed for 
Defendan t . 

Question Presente d 

Whethe r the c·~urt mus t dismiss a n a dversarial complain t wh i ch 
was not s e r ved upon the debto r until the 120 d a ys r equi r ed by F _d . 
R. Civ. P . 4(j} had lapsed . 

Facts 

On July 21 , p l ain t if f fi led a pe tition with t h e Bankrupt c y 
Court , and o n J u l y 22 a s ummons wa s issued to p laint i ff 's 
attor ney. Plaintiff's at to rney certified t ha t the summon s and 
petition we r e mail e d to Caro l yn Ellis , debtor . No at t o rney 
ce r ti fi ca t ion is in the cour t fi le i nd icat ing that a s ummons a nd 
peti t ion we r e mailed to Kenneth Ellis , c o -debtor. 

On Augus t 7, 1986, deb t ors mo ved for th is Cou r t to di sm is s 
the adversa r y compl ai nt c l a im ing insu f ficient s e r vice . De bt o r s 
al l ege that th ey had r e c e ive d a s ummons bu t no copy o f the 
pe tit i on. 
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On September 29, 1986, t h e Court, in c ons ide ring t he debtors' 
mo tion to dismi ss , o r dered " plaintiff to obta in service wi thin 
statutory time per iod or case wil l be di smissed . .• . Plai tiff 
g rant ed 15 days to file amended compl a int . " (Doc . No. 1 6) 

The amended c omplai nt was f i led o n October 1 4, 1986 , a nd 
new summo n s was i ssued on November 20 , 1986. No cert ifica tion of 
service by plaint i ff's a t torney f or t his second summons is 
included in the Court file. The 12 0 d ays requi red under Fe d. Civ. 
P. 4(j} expired o n November 19. Cons e q uently , the ma iling o f t h e 
summons issued Novembe r 2 0 is beyond t hat l imitation . 

Discuss i o n 

Ba n kruptcy Rule 7004 , process; service of summons, complaint, 
incorporates Rule 4(a ) , (b), (d) , (e) and ( g) - ( i ) of the Federal 
Ru l e s of Civil Proce dure for advers a ry proceedings. Rule 700 4 
does no t i nc l ude F.R.C.P. 4(j). Rule 4(j) establishes a time 
limi t of 1 20 days within which t e service of a summons and 
c o mplain t must be made. However, because Rule 7004 does not 
·ncorpora t e thi s partic ula r portion of Rule 4, it is not 
app l i cable i n bankruptcy cases. 

Rule 70 04(f ) s ets f or th the time limit for service in 
adve rsaria l cases as follows: "If service is made pursuan t t o, 
Rule 4(d} (1 ) - (7) i t shall be made by del i very o~ t he summons and 
c omp l ain t wi thin 10 days fol l owing i s sua nce o f a summo ns. Df 
se rvi ce i s made by a ny authori zed f orm of mail, t h summon s and 
c omp l a in t sha ll be deposit e d in the ma il wi th i n 10 days following 
issua nce of t he s ummons . I f a summons i s not t imely delivered or 
ma iled , a no ther summons s ha l l be issue d nd served ." Bankruptcy 
Rule 7004(f) (emphasis added ). 

Norton Bankruptcy Law and Practice 
to Rul e 7004 (f) r eads: 

in its ed itoria l 

The time limits for service in Rule 
700 4(f) are different than those in Federa l 
Rule 4( j ) . The Feder a l Ru l e p rovides for 
d ismi ssa l if service is not e f fected with in 
120 days after the fil ing of the compla int. 
The Bankruptcy Rule, ••. is concerned with 
t he t ime within which the person served must 
act •. • . Un timely se rvice is a bas i s f ~ a 
mo t i o n to q ua s h servi ce due to a n 
insuff i ciency of proces s or provides a defense 
based on the insuf f ici ncy of process. 

Where th e re has been subs tanti a l de l a y in 
the se rvi ce of the summons and compla int, t he 
proper p r ocedure under the Bankruptcy Rules is 

commen t 

--
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to file ~ moti o n to d ism iss under Federal Rule 
of Civil Proce ure 41 (b). Th u s , i f the 
plaintiff d e l3y e d more tha n 1 20 d a ys, e ve n 
though the Bankrup t cy Ru l e s do not pi ck up 
Federal Rule 4(j) which mandates a dismi ssal , 
t h e court has discretion to d o so under Rul e 
4 1 (b) • 

6 Norton Bank r uptcy Law and Practi c e , Rule 7004(f) at 354 (1985). 

Two ba nkruptc y c ourts have a dop ted this s u g ge stion fr o m 
Norton's wi thin their jurisdictions, In re Ri pos o, 59 Bank r. 56 3, 
567 ( Bankr. N.D. N.Y. 1986); In re Dahowski, 48 Bankr. 877, 88 4 
(Bankr. S.D. N.Y. 1985 ). 

The cou r t in t he Dahows k i commented that the pu rpose of the 
Bankruptc y Ru l e is to s e cu r e p r ompt admi n istrat ion o f the 
ba n k r uptc y e s t ate. Thus the extended t ime period allowed in 
Feder a l Rule Civi l Procedure 4 ( j ) i s not a ppro pri ate. Dahowski at 
879 . 

Summary 

Techni c a l l y , Def endant s st i ll ha ve no t been timel y served, 
but do have a ctua l no tice . 

This issue appears to be o ne of firs t impress ion for t h is 
Cour t. Bec a u se publ ic poli cy r e quires s peedy admi nis trat ion of 

.the bankrup t c y adm ini stration and beca us the Cou rt at its hearing 
t o consider debtor's motion to dismi ss ordered the p l a intiff to 
obtain service wi~hin the statutory time period, the Court may 
i ncorporate the 1 2 0 day limit established by Fed. R. Ci v. P. 4(j). 
Exte n s i on bey ond the 120 days t he n would be pe rm itted o n ly upon a 
s h owing of go 6d i ause by the party who initiated the service . 

However, t o a dopt such a view o f the Rul e s , after the fact, 
would not be a ppropri~te . Si nc e defendan ts have rece ived the 
s u mmo ns a nd complain t and had actual notice ~imel y , thi s Cour t 
w ' l l not d ismiss t h i s ca se . Th e Rule s a re not extremely c lear a nd 
t o dismi ss wou ld deny Plaint if f a day in Cour t , through no f ault 
of Plaint iff. On t he o the r hand, c oun s e l f o r pla intiff failed to 
timely f o l l ow t he Cour t 's order of September 29, 1986. Fa i lure t o 
p r operly'serve the De fend a nt s short ly after September 29 , 198 6, 
caused t he need fo r the evidentiary hea ring. Plain-t i ff 's counsel 
s houl d be requir e d to compensate De fend an ts f or rea sona b le legal 
f ees incurred in prepa r ation fo r trial a nd for the actual t r i a l, 
· ncluding t ra vel e xpenses. Ex p enses i ncur r e d by Defendants, other 
than legal f ee s, are not to be compensa e d . 

Defendant to prov i de Plain ti ff's c ou n se l with ite mi zati o n of 
f ee s and e x pen s es wit h in 30 d ays . If Pla i n tiff's cou ns l disput e s 
th e r e a sona b le nes s of t he fees, a hearing will be scheduled at t he 
r eque st o f eithe r par ·y. 
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Defendants tc move or plead to amended comp la int withi n 2 0 
days. 

DATED: Apri l 13, 198 7. 

BY THE COURT: 

Copi es t o : 

Rodney Rehrn, Attorney, 3201 Pioneers Blvd., Suite 320, Lincoln, NE 
68 502 

D. L . Pel ton, Attorney , 205 Ga l vin Roa d North , Bellevue, NE 68 0 05 

) 


