
J N THE li t lTE) .·TAT!-;S D lSTfU CI' CO JR'J' 

1:- l~ Til l:: D J SI'RI(.'T OF NEB R! I.0KA 

U!d. .. E f • . Tl! OMf·.S , C:V 8 7- L- 57 7 

r~ p 1 l 1 il r1 t, 

V
"' "' . 

P.J..HVIN E . J E.i-JELL & CO. , 

MEMORANDUM ON APPELLANT 'S 
APPEAL AND MOT I Ot FOR 
STAY, AN D ON APPELLE E'S 
MOTION FOR LEAVE TO FIL E 
CROSS- APPEAL AN D CR OSS­
A PPEP.~ Appel l ee. 

Th e a ppella t, Dale Thoma s, has mov ed for a s t ay pending 
a ppea l pur s ua nt to Fed.R.Ba nk r .P . 8 00 5. Be is appeali g fr om 
the Octo ber 5 , 1 987, or der of the ba nkruptcy court vacati ng 
its prev ia s o rde r c o nv e r ting Thomas' Chapte r 11 case t o a 
Chap e r 13 act i on. The appeal wa s taken unde r Ru le 80 01 (a ), 
wh i c h gov er ns appeal s as o f righ t. Because the order 
a ppealed r om i s i nterlocutory, appea l of r i ght · s not 
avai l ab l e. 28 U.S.C. § 158 (a ). Thi s cour t may, however, 
con ide r a n i nte rl ocutory appeal improperly f iled unde r Rule 
BOOl (a ) to be a motion f or leave to appea l unde r Rule 8 00l (b ) 
or may di r ect t hat a motion for leave t o appeal De filed. 
Rul e 8003. 

The appellee, Marvi n E. Jewell & Co. (J ewell ), cr oss­
a ppeal s under R~~e 80 0 3(a), asser ti ng tha t, beca us e Thoma s 
d id not qual ify as a de btor under Chapter 13 , th e nkr uptcy 
co urt did not have jur isdi c t io n to conve r t the t heore tically 
nonexis t en t ca se int o a Chapte r l l case and t he atte r s o ul d 
have be e n d ' smi ssed f o r l ac · of subject matter juri sdi t i on. 

"Whe n n orde r of the bank ruptcy court is e s se ntialJ y 
interl oc uto r y in nat ur e • •• t he rev i ewabi l ity t h e r eof is a 
que s t io n d irect ed to th e so und di scretion of th e 'u dge . Such 
r eview is gene r a l l y di co ur aged ." l D I e Ea~tke , 41 1 F . Su pp. 
j 0 5 ( E • D • W · s • 1 9 7 6 ) • " I n t e r l o c u to r y b a n k r up t c y a p pe a l s 

h o · ld be the exce ptio n ra t her tha n the ru l e.~ JD I~ 
.'d.i .f?l:>Q l~t ~.t.QI~~ , Jn c ., 6 8 B.R . 578, 58 0 (N.D . Ill. 1 86 ) . 
A dis trict co urt has the dis c r et ion un der 28 U .. C. 
_ l 58(a ) t o hear inte r lo c ut o ry appeal s fror.. ba r:kru pt cy 
pr occ e ~ngs . Ana logiz i ng to 28 U. S. C. § 1 292( b ), cour t s hav e 
-o ns i de r d th e f ollowing ques tions t o guide h e e xe r ci s e of 
c1 :. c c r e ': i o n ; 

(1 ) wh e the r t he o r der i ~volv es a co nt ro l l i ng 
que:s t i on of law as t o "hi ch th er e i s s ;bs': a .t i c. J 
gro und fo r u iff e r ence of opin'o n; a nd (2 ) ...., he t he r 
i . :: L' • i a t e a fJ ?e a l .,,,. o u l c n' "' t e :- i u l l y a 'J ::! n c e t h c 
~ c : r:- i ! - t- i c ;-. 0 [ ~- r l ( ~ l i t i g a l i ( \ r. -



Jn .( {' ll >t> , 53 lLR. 10 0 3 , 1 006 {D.M<l. 1 9f3:..> ) . 

I n s u p po r t of i t s i n t e r l o cut o r y c r o s s- a p pea l , Jew e 1 1 
re l i es o n ln If; ~.vlf, BK85-226 ( nankr . Neb. Apr . 28, 1 986) , 
which held t ha t filing under Chapte r 13 does not "commenceft a 
ha nk r uptcy c se if the perso n filin g i s i ne l igible to proceed 
un e r Cha pter 1 3 ; a bankruptcy cour t cannot , t her efor e , 
co nvert a nonexistent case to Chapte r 11. ~e~ QlS9 ln I~ 
15Q~bl~..r, BK85-225 (Bankr . Neb. Jan . 6, 1 986) (dismissing case 
f ile under Chapter 13 beca use "debto r" i ne ligibl e ) , ~ff~9, 
CV8 6-0-49 (D.Neb. June 18, 1986) . The bankr uptcy court 
appa r e ntl y has not had an oppo r t unity to pass on Jewell's 
jurisdictional argument. As quoted by the bankruptcy cour t 
· n ~~lf , the district court, upo n refusing to hear a n 
interl ocutory appeal on a similar jur i sdictional matter, 
"stated that 'the issue of whether t he Bankrupt cy Cour t has 
pr oper j ur isd·ction in the Chapter ll p r oce edi ngs should 
first be decided in the Bankruptcy Court' . • ~~1f, s l ip op. 
a t 2. 

Whi l e the Bankruptcy Court shoul have the first 
opportunity t o conside r the i ssue r aised on the cross-appeal, 
there are s everal reasons to dispose of it here: (1) remand 
would only slow and complicate the case , especially given 
that t he mer its also are before this court on Thomas' 
i nter l ocutory appeal ; (2) it involve s a questi on of l aw only; 
and, 3) the weakness of the argume nt pe r mits a quick 
dispositi on of th e cross-appeal. 

Thi s ac t ion originally was "comme nced• under Chapter 11 . 
The case s cited by Jewell are, ther fore , not control l i ng and 
a re ea s ily di st ing uished: both ~~lf and ~Q~bl~.I we r e 
corn enced un de r Cha pter 1 3, a nd the court in each case neve r 
ha d j r i s d i c t i on • Jew e 11 ' s 11 U. S . C. § 3 4 8 (a ) • r e 1 at io n 
back" argum ent i s without me i t. That sectio n pr ovides, i n 
relevant par t , that conve r sion "does no t effect a change in 
the date of t h e f ili ng of t he petition, the commence~en t of 
the case, or the orde r f o r rel ief .• Thoma s is correc t , 
t heref ore, that "the co nver sion has no be a r ing on t he 
' commencemen t ' of the case.• Appellant' s reply brief a t 8 . 
Thi s case properly wa s commence d under Chapter 11. A case 
may not be c onve rted fr om Chapter 11 t o Chapte r 13 unless th e 
debto r is a debtor under Chapter 1 3, 11 U.S.C. § 11 2(f , as 
th e bankr ptcy co urt recogniz ed in i s or der. The ankr uptcy 
cou rt pro pe rly vacated its pr evio us o r der and r e t a ins sub ject 
.. c.t t e r j risdi cti on of the Chapter l l pr ocee ding. 

Th e i ss ue r ai se d by h om as o n h is i nter1oc:Jt o ry a ppea l 
1s whether hi s appeal of a judgm e nt of t he Lancas t e r C un t )· 
Dist ri ct ourt in a n eq uity case t o t he Ne ra s ka S u p r e~e 
Cou r t vacated t he d ist r ict co ur t judgme nt , hus r.: ak· .g t he 
de bt t ha t wc. s th e sub j ect of that acti on un l iq ida t ec a nd 
con ti nge nt f or pu rpo s e s of det e r mi ni ng eligi':Jil ity to pr oceed 
under Chapter 1 3 . The i s s ue i nvol ves pur el y a quest o n o!' 



1 a w , o If' c e n t r ' l t . n c1 " t ~' r m i 1: i n 'J Thor:; a;; ' c l i g i hi l i l y t r) s e 1 e c l 
f r orn a mong th e v.J r iu s r i g ht_ ~:; <t fo rde d u n ·er the wnkr uptcy 
code. Although rc: s,. lutjon o f t h e ma t t er now w' ll no t 
"material l y adv a n .e t he t r- rm in CJ ti on of th e l itigalion," it 
co u 1 d p r e v en t h a v i n l b e co. :, c: p r o c · c d u n d e: r t e '•H on g c h a pt e r 
only to h ave t he mat t e r l ater r et r i ed un <h• r ano tb r hapte r. 
1 s hall co n~ i der T · cJ!Il a~; ' notic , ot uppeal unde r Rul e 800l(a) 
to b e a mo t i o n f or lea ve to appea l und r Rul e 800l(b), an d 
s h<:d l g ra t it. 

Th e bankrupt c y co urt oncl u~_d t at Thomas' appeal d i d 
not vaca t e the district court ' s j udgment. T e res ul t i s 
cor r e c t, but it i s · mpo rtan t her e to ex l ain why. 

Fede ral courts mu s t l ok t o sta t e l aw to de t ermin e t h e 
e f fect of s t a t e c our t j udgments. ~~~ ~QII~~~ y. biD~Ii~Q~ 
b~Q~~IDY Qf Qrtb9P~~9j~ S~rg~QD~ , 470 U.S . 3 7 3 (1985) . 

T er e hav e bee n d i fe r en ces of o pini on abo ut 
whe t he r , or in what ci rc um s t ances, a j udgment 
can be con ide r ed fi nal f or p urposes of re s 
jud ica ta whe n pr oceedi ngs have been take n t o 
rever se or mod ify i t by appeal. The be tter 
v iew is that a j udgm ent oth erw ise f i nal 
remains so de spi t e the t aking of an appea l 
unl e s s wha t is ca ll e d a n a ppeal ac t ua l l y 
co s i s t s of a tri a l de novo; f inality i s not 
a ffec ted by t he fa ct that t h e taking of the 
appea l o pera tes automati cal l y as a stay o r 
s upersede a s of the j udgmen t a ppealed f ro~ 

that pr events i t e xecution or enforcem ent , 
or by the fac t that t he appe ll a nt ha actual ly 
obtained a st ay cr SJpersedeas pen "ing appeal . 

.Ef.St ~t~ID~Dt J .S~.99 DQJ J!.l.O_~I.Tis;Dt.S § 1 3 c .r..ent f (1982 ). As 
suages t e d by th e Restatement, even ·r an appe l l a nt obtains a 
supe r s ede as, "it doe no t ann ul t e judgment o r i .pa ir i t s 
validi ty o r ef fe ct . " 4A C.J.S. Appea l & Er ror § 6 6 2 . A 
su per sede as mere_y sta y s t h e e f o ..: cem e nt of t he judgm ent. 
J .d . § 6 25 . 

Illus t rat ive of the "bett e r viewft e spo us ed by the 
E~I?t9tfrr~r._t , an appea l f r om the judgme nt of a fe deral cou r t 
does not suspe d he o perat i on o: an o t he rwise fin a l judgme nt 
"'un le s s th e ppea l moves t he e nt1re ca se t o the appel la te 
cou r a na co nst itut es J p r oceel~in g de nov o. '" lD I~ bl .JQDQ , 
55 B.R . 3 6 3 , 3 69 (t~. D .J11. 1935 ) (t hat f ederal cou r t j ud gme n t 
... ,a s e i n a :)pea led did no t r.oake debt unl iqui da t ec an d 
co nt i ngent fo r ~ ur po ses of dete rm i ni ng C a p t e 1 3 
e l i g i b i l i t y ) , q u o t i n '?. l B !". Q Q s; ~ ;.; f ~ Q ~ I 9 J, P .U~ s; t j .C ~ ~: 0 • 4 l 6 [ 3 ] 
( 2c d . l 98.oi ) . Tri a l rk nov o o. appea. oc u rs 11! Oh io , fo : 
e x c: ~ pl t: , CJ.n d ; l.x r .J Lc~ t o vc; ca t·: th e . · u d~;me n t a ppe<: l ed fr of:'. 
S !r'!,? L j. I. .;: ~~ .: J! _r 01 ~-·~ J t f' c~ r ; f: c.: · Y · _. ~) J ~j ~; l f. 2 :;:' J 1 } 8 0 h . 0 S · • 2 ci 
=.. ~ -~ , 2 .! .... ~,. ~-. :2 rl 5 / 1 ~· ,: :, : , 



eb r aska law i t he so ut ce [or determining whether 
Thomas' ap e al to he Supreme Cour t v acated the judgment of 
th e district co ur t , thu s re nde r ing Lh e d i sputed claim 
unliq uidat ed a nd cont inge nt. "A j udgm e nt r endered or f inal 
order made by th distri t co urt may be r eversed, vacated or 
mod" f i ed by t he Supreme Court f o r errors app aring on the 
r ecord. • Neb. Rev. Stat. § 25-1911. "N o appeal i n any case 
sha l l o perate as a s uperse deas, un les the appellan t or 
a ppe llants shall with in o ne month [file a s upersedeas 
bond] • .. " § 25 - 191 6. In add it ion t o petitions in error t o 
the Ne br aska Supreme Court, the Nebras ka statutes pr ovide fo r 
appea ls i n equity cases: 

In al l appeals from the di~trict c o ur t to t he 
Supr eme Court in suits in equity, wherein rev iew 
of some or all of the findi ngs of fact of the 
district court is asked by the appellan t , it 
shall be the duty of the Supreme Court to 
retry the issue or issues f fact involved in 
the finding or fi dings of fact complained 
of upon t he evidence preserved i n the bill of 
exceptions, and upon trial de novo of such 
q uestion or q uestions of f act, reach an 
independent concl usion as to what finding 
or f indings a re required under the pleadings 
a nd all the evidence , without reference to the 
co ncl usi o n reach ed in the district cour t or 
t he fa c t t hat t here may be so e evide nce in 
suppo rt t he re of . 

§ 25 - 1925 . Appeals in equi ty cases are reviewed de novo on 
the recor d 

sub j ect to t he r ul es th a t (l) wher e credi bl e 
evidence on mater ial i ssues is i n conf lict, 
[t he Nebras ka Supr eme Court ] ~ i ll conside r that 
the tr ial cou rt obse r ved t he witnesse s a nd 
accepted o ne v r s i o n of the fac ts over anothe r, 
and (2 ) where the t rial court h s vi ewe d t he 
p r e ises, [t he Ne br aska Su prem e Court ] is 
r equ'red t o co nside r any compe t e nt and r e l evant 
f acts rev e a led by th e v iew and any find i ngs 
made by th e court , prov ided t hat the re cord 
co nta in s compete nt evidence to s upport the 
f indi ngs . 

B~rge~s y. Q_~b~~ts E~~i9 Control 0 Ig. , 219 Neb . 100, 10 1 , 
362 N. W. 2d 27 (1 985 ) . 

The parties and t he ba nkru ptcy c urt have exa mi ned t he 
pr ac t i ca l work i ng s of a ~ trial de novo" in th e Ne b ra kQ 
Supr eme Co urt to determine whethe r or not it i s a 10na fi de 
tr i a l de novo . The de bcte whe her "t ri a l" o n c. re c o r ' a s 



O j> !>\ ' ~.; r· d t o " Lric~ l " w it h ] Jv c w i t n·~ ~ ; ~; f' ~; (c r , at l r~asl , · he 
up io n o i tu k i n q mute ev j dc r. c ~: i n ~; omc f o r m) a tr ue tria l 
d 1· novo , ~ .cr.: , ~:: .,g ... , (3 r)l :J r.l ·:-t~·: r, 24 E ~ . r:. 2 d il t 62 - 6 3, i s nol 
r1 r ·c lly h•:lt f u] to t h e i ~;t;uf.:: of wh t e f fe· Ne )[a s ka law 
gi ve s .:.t dislr ict c o uri: -ju dqilt~ n t in a n egui t y c a s e when i t is 
<l n <:.~ppe d . Lu t h e l~f.::l J _ <-:sLi :~ u ptPOl t.' CouL t. 

P haps the most r~rtinent ca se r el ied o n by Th om a s , 
Eil ~y Dr9s~ r Q. y. ~~l j~ , 3 Ncb . Unof . 6 66, 9 2 N.W. 913 
(190 2 ) , wa s o v err u led in 1 930 by t he c a s e sta i ng t he rule 
use d i 1 t1 e author ity re l i e d on b y J ~we1 l, El~~.b y • .Kl~.e.b , 
21 3 Neb. 5 7 , 30 N.v..· . 2d 4H4 ( 19 J ) . " he ca se omi t t ed from 
t e pa rt i es' d iscuss ion, .G11Qiilfl1-Y f .l.J.DQ CQIDID~ D y. l'.e.i .QbiD.e.i .e.r , 
11 9 Ne b. 387 , 2 29 N. W. 12 1 (1 93 0 ) , is p r obabl y t he mos t 
i n st ru ct i ve Nebraska ca .... e on po i n t. 

Th e iss ue 1n GJJS-'!.E~.D.tY f.l.lDQ ¥las •whethe r a judgmen t 
ent e r e d in an equity action from whi ch a n appeal is ta ken a nd 
a su per ede s bond given, wh i ch ca s e und e r t e sta tutes i s t o 
be tr i d Q~ DQYQ, cont inues as a l ie n a gainst the j udgment 
debto r 's r o pe r ty." 11 9 Neb . a t 39 0 . Th e answer , t h e co u r t 
sa i d, is yes. j Q. at 3 90- 91 . " I f th e case i s aff irmed, it 
i s a l ien [with pr io r i ty f om t he da t e o f e n t ry of the 
distri c t court j udgment] , and i [ the c ase is reve r ed , i t is 
no t a l ien . " 1~ - at 91 . Thus , although enfor cement o f t he 
j ud g;n en t liEn was s uspe nde (be c ause of the s upersedeas ) 
d uri n g t he p e n den cy of th a ppeal "de n ovo,• it wa s not 
vacate d. 

The cour t "expr e ss l y o e r ru le "Eil.ey ~~9~~ "[i]n s o fa r 
as t h e ng uage . . . s eems t o hod that t h e filing of a 
superse d~ as v ca t e . t he jud gme nt of t e t rial co urt, which i s 
a ft e r wa r d a ffir 1ed y t.h is cour . . . . " J .Q . at 3 90-91 . hs;~Q.IQ 
Il~~~. 2 1 3 Neb. at 5 39-41 (e ve n t he f ili ng of a upe r se dea s 
bo nd in a "de n ov " f~qui ty pp<::al doe s n o t v cat e the or de r 
appea l ed f ror ) . 

~There is a d istinction betw en appea l s f rom th e c o u n ty 
and ju s ti c e co · rts t o th e d istrict c ou r t and appeal s f r om t h e 
d i s tr ict co ur t t o t h e s ' p r eme c ou r t." ~'.l ~HQ.D!: ~' f.l.ID.9 at 3 91. 
"Th e do c ket ing o f t h e c ause in the d is t rict co urt (doe s ] n o t 
me r e l y a r rest the ex e -... u t i o _ of [ t h e j j u d gm e n t . ... " J ~ Dlc j, D..S 
y . t~s;tn .£Lk3i<? , 6 0 Ne b. 2 0 5 , ? 06 , 82 K.W . 622 (1900). "(T]h e 
e ff c t of an app al t o th e di t ri c t cou rt is tc b l o t ou t t h e 
judgme n t or ord r a p peal e d f rom .. .. " 6 0 Neb . at 2 07 . bs;~QI~ 
lD I~ _!;:c:.t§l.t? Qf tHu;: ~ll , 14 5 t.:eb. 559 , 563 , 17 t\ . W. 2d 471 
(1 94 5 ) . The c ses 'l'bor·. s c i te s deal i ng wi t h a p2eals t o t he 
d i '"'tr ic t co urt theref0re c. r e no : r e l e v a .t t o t he effec>- of a r: 
eq u ity .real t o the Neb r a s ka - u ~rem e Co ur t . 

On e: f i n l 111a ter is h e e!:fe ct of r?.i ~9::-, y_. S.i;;'.!DP£.':I.S , 4 
t-.: e: b . 569 ( B7t) . bom2 ~ 2 r g l: ~ s t h a t it s t andc fo r the th e or y 
t hat .::: p p ·:-:al d e r. O\'(' i r. a ~: l:: .:uit:_; c2se v a a t es th e distri t 
c o u r t j L ! .:k :~> c . . ; .l ev.• JJ :: r: . ,~: f: thl t t"t: ':: ca ~ E: i s o rl. t'j. }s;;Qf: 

I 
") 



appears to uggest t he t e ory argue~ by Thomas, t it i G i n 
dicta, a. t he o i nions in that case did not need to r each t he 
issue o f t he ef f e t of a r appeal de novo in an eq uity ca s e 
because t here was no righ t t o appe al t he judgm ent at i ssue. 
Even Eil~y Br95., wh ich i ncor rectly qu te · cases involving 
appea l s to the di s t ri c t cour t f o r the proposit i on t hat 
a ppe a ls to the Nebraska Su reme Co urt vaca t e t he judgm ents 
appea ed from, did no t q uo te ~jl~QJ for th theory urged by 
Thomas . 92 N.W. a t 91 5. Eil~Y Ergs ., li ke several o ther 
po st-~jl~Q~ cases discussing the statutory r i ght to appeal in 
equity cases under the old word i ng of the statute, which did 
not expressly state that the a ppeal was de novo , cited ~il~Q~ 
fo r the proposition tha t •an appeal in eq uity ••. brings the 
case to the appellate cour t fo r trial de novo.• Jd . b~~Q!Q 
TIQ~p y. HQIP~£b, 62 Neb. 564, 87 N.W. 316 (1901). ~il~Q~ 
a l so is c i ted for the pr oposi t i o n t ha t the ri gh t of appeal 
(a s d i s tinguished from a wri t of er r or ) is sta tutory . S~~, 

~i~i' N~br~~~~ LQ~D g Tr~st ~Q. y. LiD~QlD g Bl~~t Hills E~E~ 
rQ., 53 Neb. 246, 73 N.W. 546 (1897); St~t~ ~~ I~l- StirYiD~ 
y. B~.tb~~ ' 43 Neb. 451, 61 N.W. 578 (1895) . 

~~~r~nty f~DQ a nd ll~~b a re controll .ng case authority 
for t he concl usion t hat district co ur t judgments are no t 
vacated when a ppeal de novo of eq uity cases is taken to t e 
Nebraska Supreme Cour t . The dicta in ~il~QZ have no been 
us e d by th e Nebraska Supr eme Court to suggest a contrary 
theory . The de ci sion o f the Bankruptcy Co urt shal l be 
affirmed for t he rea sons j ust discussed. 

Dat e d Apr il __ , 19 88. 

BY THE COURT 
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