UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF NEBRASKA

IN THE MATTER OF

DALE & EVA V\EST, CASE NO. BKOO- 82636

N N N N N

DEBTOR CH 7

VEMORANDUM

Hearing was held on Motion to Dism ss Under 11 U S.C. 8§
707(b) for Substantial Abuse filed by the United States
Trustee (“UST"). Appearances: Howard Duncan for the debtors
and Jerry Jensen for the UST. This nmenorandum cont ai ns
findings of fact and conclusions of |aw required by Fed. R
Bankr. P. 7052 and Fed. R Civ. P. 52. This is a core
proceedi ng as defined by 28 U S.C. 8§ 157(b)(2)(A).

| nt r oducti on

This matter is before the court on the U S. Trustee’'s
Motion to Dismss pursuant to 11 U . S.C. 8§ 707(b) for
Subst anti al Abuse and Objection by the debtors.

The U.S. Trustee clainms that debtors have di sposable
i ncome which could be used to pay creditors. This disposable
i ncome consists of 401K contributions the debtors are now
maki ng on a nonthly basis, an extra $66.00 in pension incone
not |isted on the schedul es and an i ndeterm nate anount of
income earned fromteaching that was al so excluded from
debtors’ schedul es. The debtors are individuals and have
reaffirmed all debts with secured creditors pursuant to 11
U S.C. 8 524(c). Debtors have nine unsecured creditors
hol di ng non-priority clainms of $45,6533.67. The debtors’
income schedule reflects that the debtors have total gross
nont hly income of $5,042.56, total net nonthly income of
$3,799. 14 and total nonthly expenditures of $3,799.14. As
noted previously, these figures fail to reflect a $66. 00
increase in pension inconme and incone earned fromteaching.

I n opposition, the debtors deny that they have di sposable
income. The debtors argue that even in the event that the
401K contri buti ons were added back into the debtors’ avail able
nonthly income it would not result in a net sum of $200.00
because i ncone taxes woul d be deducted. Debtors further argue
that they would require, and should be allowed, a reserve in
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t he amount of $100.00 per nonth for extraordinary expenses.
This reduction to extraordi nary expenses would al so reduce the
anmount theoretically available to unsecured creditors. Thus,
the debtors assert that they do not have a sufficient amount
of disposable inconme with which to fund a Chapter 13 Pl an.

| ssue

Whet her permtting the case to proceed under Chapter 7 is
a substantial abuse of the provisions of Chapter 7?

Law and Di scussi on

Di sm ssal for substantial abuse is governed by 11 U.S. C.
8 707, which states in relevant part:

[ T he Court, on its own notion or on a notion by
the United States trustee, . . . my dismss a
case filed by an individual debtor under this
chapter whose debts are primarily consumer debts
if it finds that the granting of relief would be
a substantial abuse of the provisions of this
chapter. There shall be a presunption in favor
of granting the relief requested by the debtor.

11 U.S.C. § 707(b).

Thus, the court has discretion to dismss a case if: (1)
there is a hearing after notice; (2) the debts are consuner
debts; and (3) granting relief would be a substantial abuse.
In re Bicsak, 207 B.R 657 (Bankr. WD. M. 1997).

The only issue to be resolved in this case is whether

granting relief would be “substantial abuse.” The term
“substantial abuse” is not defined in the Bankruptcy Code.
However, in determ ning whether the granting of relief in a

particul ar case would constitute a substantial abuse, the
Eighth Circuit has devel oped what it refers to as the
Walton/Harris standard. United States Trustee v. Harris, 960
F.2d 74 (8th Cir. 1992); In re Walton, 866 F.2d 981 (8th Cir.
1989). See, Fonder v. United States, 974 F.2d 996 (8th Cir.
1992); In re Schmidt, 200 B.R 36 (Bankr. D. Neb. 1996).

Under this standard, the primary factor in determ ning
whet her granting relief would constitute a substantial abuse
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pursuant to Section 707(b) is “the debtor’s ability to pay
sone of his or her debts out of future incone.”! Harris, 960
F.2d at 75; Inre Walton, 866 F.2d at 984. See also Nelson v.
Si ouxl and Federal Credit Union (In re Nelson), 223 B.R 349,
353 (8th Cir. BAP 1998); In re Shelley, 231 B.R 317, 319
(Bankr. D. Neb. 1999); In re Coleman, 231 B.R at 762; ln re
Schm dt, 200 B.R at 38.

The ability of the debtor to pay a substantial portion of
his unsecured debt, as determ ned by his ability to fund a
Chapter 13 plan, is, initself, sufficient grounds to dism ss
t he Chapter 7 petition for substantial abuse. |In re Nelson,
223 B.R at 353; Inre Walton, 866 F.2d at 985; Harris, 960
F.2d at 77. For Section 707(b) purposes, the debtor’s ability
to pay is neasured by evaluating the debtor’s financial
condition in a hypothetical Chapter 13 proceeding. Taylor v.
United States (In re Taylor), 212 F.3d 395 (8th Cir. 2000);
Stuart v. Koch (In re Koch), 109 F.3d 1285 (8th Cir. 1997).
In this hypothetical Chapter 13 proceeding, the court
determ nes whet her the debtors have “di sposable income” within
the statutory definition, such that they should be obligated
to pay sonething to their unsecured creditors as the price of
receiving a discharge in bankruptcy. 1In re WIKkins, No.
BKY96- 35061 1997 W. 1047545 (Bankr. D. M nn. March 26, 1997).

Yn In re Schmdt, this court stated that it

does not read Walton and Harris to hold that
anytinme a debtor has any amount of net nonthly
di sposabl e i ncome, dism ssal under Section
707(b) is warranted. Neither does this court
find that the debtor nust have the ability to
pay off a certain percentage of his or her
unsecured debt under a three or five-year
Chapter 13 plan. See, Fonder v. United States,
974 F.2d 996 (8th Cir. 1992). This court has
confirmed chapter 13 plans where few, if any,
unsecured creditors received any paynents as
part of the plan. Neither the percentage of
debt that could be paid under aplan, the nunber
of creditors holding unsecured clains, nor the
amount of the debtor’s net nmonthly di sposable
income are dispositive of the issue.

In re Schm dt, 200 B.R at 39.
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“Di sposabl e I ncome” nmeans inconme which is received by the
debt or and which is not reasonably necessary to be expended
for the mai ntenance and support of the debtors or their
dependents. 11 U.S.C. 8§ 1325(b)(2). Under Section 1325(b),

t he existence of disposable incone is determ ned by first
fixing a |l evel of expenditures necessary to maintain a nodest
lifestyle over the three to five years of the hypothetical

pl an, and then conparing that amount to the debtor’s clai ned
budget and current incone. In re WIlkins, 1997 W. 1047545, at

*1. In the context of a Chapter 13 case, the debtors would be
expected to cut excessive expenses, nmaking nore di sposable
income available with which to pay creditors. 1n re Shelley,

231 B.R. at 319; In re Colemn, 231 B.R at 762.

The debtors argue that there is no substantial abuse
because they have no di sposable income with which to pay
creditors. However, allow ng debtors to nmake contributions to
their 401K plans, to the exclusion of other unsecured
creditors, is a substantial abuse of the provisions of the
Bankruptcy Code. 11 U . S.C. § 707(b). The voluntary
contributions to the debtors’ 401K plans are discretionary
expenses and thus are not reasonably necessary for the
debt ors’ support and mai ntenance during the three to five-year
termof a Chapter 13 plan. |n re Harshbarger, 66 F.3d 775
(6th Cir. 1995); In re Shirley, No. 99-02365-W 2000 W. 150835
(Bankr. N.D. lowa Jan. 4, 2000); In re Anes, 216 B.R 514
(Bankr. M D. Pa. 1998). These contributions should be added
back to their available income. See In re Bicsak, 207 B.R at
657. (The bankruptcy court held that a $395 contribution to a
retirement and savi ngs account being deducted from debtor’s
i ncome each nonth nust be included as part of a hypothetical
Chapter 13 plan.). Therefore, the nonthly conbi ned 401K
deductions of $184.96 should be included in the cal cul ati on of
debt ors’ di sposabl e incone.

Additionally, the increase of $66.00 in the anount of
debtor’ s pension should al so be included as well as any inconme
t he debtor receives fromteaching. Using a conservative
estimte, the debtors woul d have di sposabl e i ncome of
approxi mately $240.00 per nmonth plus the income the debtors
receive fromteaching classes to dedicate to a Chapter 13
Pl an. Because the debtors did not include the teaching incone
in their schedules, if the debtors remain in bankruptcy, the
schedul es shoul d be anended to reflect this additional incone.
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The debtors’ bankruptcy schedul es indicate they have
unsecured debt of $45,533.67. Not taking into account the
addi ti onal amount of incone received for teaching classes, the
debtors would be able to fund a plan that pays $8, 640. 00, or
approximately 19% of their unsecured debt in a three-year
pl an, or $14,400.00, or approximtely 32% of their unsecured
debt in a five-year plan. Even if the debtors have di sposable
i ncome of only $150.00 per nonth, the debtors would be able to
pay $5,400.00, or approximately 12% in a three-year plan, or
$9, 000. 00, or approximately 20%in a five-year plan. These
amounts would sufficiently fund a Chapter 13 Pl an.

Therefore, to allow the debtors to remain in Chapter 7
and obtain a discharge would be a substantial abuse as Section
707(b) has been interpreted by the Eighth Circuit Court of
Appeals. The nmotion is granted. Debtors shall convert to
Chapter 13 by May 1, 2001, or the case will be dism ssed.
Separate journal entry to be entered.

DATED: April 19, 2001
BY THE COURT:
/[s/ Tinmpthy J. Mahoney

Ti mot hy J. Mahoney
Chi ef Judge

Copi es faxed by the Court to:
20 DUNCAN, HOWARD T.

Copies mailed by the Court to:
United States Trustee

Movant (*) is responsible for giving notice of this journal
entry to all other parties (that are not |isted above) if
required by rule or statute.
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Howard Duncan, Attorney for debtors
Jerry Jensen, Attorney for U S. Trustee

| T I S ORDERED:

The notion is granted. Debtors shall convert to Chapter
13 by May 1, 2001, or the case will be dism ssed. See
Menmor andum entered this date.

BY THE COURT:

[s/Tinmpthy J. Mahoney

Ti ot hy J. Mahoney
Chi ef Judge

Copi es faxed by the Court to:
20 DUNCAN, HOWARD T.

Copies mailed by the Court to:
United States Trustee

Movant (*) is responsible for giving notice of this journal entry to all other
parties (that are not listed above) if required by rule or statute.



