Reported at 296 B.R 211 (Bankr. D. Neb. 2003)
IN THE UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF NEBRASKA

IN THE MATTER OF

CONTEMPORARY | NDUSTRI ES
CORPORATI ON, CASE NO. BK98-80382

A99- 8135
Debt or (s).

CH 11

)

)

)

)

)

)

)

CONTEMPORARY | NDUSTRI ES )
CORPORATI ON, ) Filing No. 76, 96

Plaintiff(s), )

)

VS. )

)

TERRY G. FROST, et al., )

)

Def endant ('s). )

VEMORANDUM

Before a United States Bankruptcy Judge for the District of
Nebraska regarding Defendants’ Mtion for Sunmary Judgnent,
Filing No. 76, and Plaintiff’s Prelimnary Objection/ Resistance
to Defendant’s Mdtion for Summary Judgnent, Filing No. 96.
Appear ances: Paul Bennett Bran, Robert V. G nn, and T. Randal
Wight for the plaintiff; Frank M Schepers and WII|iam Lanson,
Jr., for the defendants. This nmenorandum contains findings of
fact and conclusions of law required by Federal Rule of
Bankruptcy Procedure 7052 and Federal Rule of Civil Procedure
52. This is a core proceeding as defined by 28 U S. C
8§ 157(b)(2)(A), (H), and (O.

Procedural History

Early in this case, and prior to an answer being filed, the
defendants filed a motion to dismss. After hearing oral
arguments on the notion, the undersigned treated the notion to
dismss as a nmotion for sunmary judgnent and considered the
confirmed plan, the order confirmng the plan, and the
di scl osure statenent supporting the confirmed plan as evidence.
Based upon consideration of those docunents, an order was
entered granting the notion to dism ss. The notion was granted
on two legal theories, the first being that the plan itself
precluded the conplaint because the conplaint was filed nore



t han 180 days after the effective date of the plan. The second
| egal basis was that there were no material issues of fact and
t hat judgnent should be entered as a matter of law in favor of
t he defendants.

Shortly after that order was entered, the plaintiff filed
a notion to alter or anend judgnment, pointing out that the court
had erroneously considered materials outside the conplaint
itself, that the parties had not agreed that the notion to
di sm ss should be treated as a notion for summary judgnment, and
requesting that the order be vacated. The order was vacated on
the basis that matters outside the conplaint had been
consi der ed.

After a procedural journey to the district court sitting in
its appellate capacity and sitting in a capacity whereby the
district court reviewed certain determ nations nmade by this
court concerning a refusal to permt a post-confirmation
amendnment to the confirnmed plan, the matter was once again
referred to the undersigned for resolution of dispositive
matters, up to the time when the case would be ready for a
pretrial conference, which is to be held by Magistrate Judge
Pi ester.

Recently, upon a notion for partial summary judgnment, the
under si gned determ ned that one prong of the original decision,
that the plan itself barred the bringing of this conplaint nore
than 180 days after the effective date of the plan, was
incorrect. The | anguage of the confirnmed plan was anal yzed and
it was determ ned that the bringing of this conplaint was not
barred by the |anguage of the plan. That order is now before
the district court on a nmotion for |eave to appeal.

There remai n before the court a notion for summary judgnent
filed by the defendants shortly after they filed their answer,
and a notion filed by the defendants to bar discovery until the
court makes a determination with regard to the notion for
summary j udgment.

After filing the nost recent order dealing with the 180-day
bar date issue, the court invited the parties to comment upon
t he question of whether oral argunent on the notion for summary
judgnment is necessary. As has been the situation with regard to
many ot her matters in this adversary proceedi ng, counsel for the
parti es cannot agree. Counsel for the plaintiff, by letter to
the court dated June 6, 2003, asserts that there is no need for
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oral argunment or for determ nation on the nmerits of the notion
for summary judgnment until discovery is allowed. The letter
once again reiterates the plaintiff’s position that there are
fact 1issues remmining, particularly dealing with whether a
transfer of property “to or for the benefit of a creditor”
occurred, and whether the conpany fornmed by investors to acquire
the debtor’s stock fromthe defendants, Contenporary Industries
Hol di ngs, Inc. (“CIH"), ever had “dom ni on and control” over the
proceeds of the |enders’ |oans which were used to pay the
sharehol ders. Counsel for the defendants, on the other hand,
suggest that the issues raised in the notion for summry
judgnment require a decision as a matter of |aw on both of the
matters rai sed by the plaintiff. Counsel for defendants suggest
there is no real reason for oral argunent, and definitely no
reason to allow discovery because a final determ nation of the
rights of the parties may be made by review ng the conplaint
itself, the disclosure statenent, the final order approving
stipulation for use of cash coll ateral, the order confirmng the
debtor’s anended assented-to plan and the anmended assented-to
pl an.

Al t hough this court did not rule on the defendants’ notion
requesting a bar to discovery pending disposition of the notion
for summary judgnment, Magistrate Judge Piester, during the tinme
the case was pending before the district court, did stay
di scovery. Chief District Judge Kopf, in his Menorandum and
Order once again referring the matter to the bankruptcy court,
commented that Magistrate Judge Piester had entered such an
order and that it was within the discretion of the bankruptcy
judge to consider whether discovery related to factual matters
i's necessary or whether the notion for summary judgnment can be
ruled upon as a matter of law, as it was in the original order
filed in response to the initial nmotion to di sm ss.

Havi ng consi dered the letter of June 6, 2003, from counse
for the plaintiff and the letter of June 10, 2003, from counsel
for the defendants, and having now reviewed once again the
plaintiff’s second anended conpl aint, the disclosure statenent,
the final order approving stipulation for wuse of cash
coll ateral, the order confirm ng the debtor’s anmended assent ed-
to plan and the anmended assented-to plan, | find, w thout the
necessity of oral argunent, that the nmotion for summary judgnent
shoul d be deni ed and di scovery shoul d be authorized. There are
several issues of material fact which preclude summary judgment
and which will be discussed bel ow.
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The Case

The second anended conpl aint, Filing No. 53 in the adversary
proceedi ng, is brought by Contenporary Industries Corporation
(“ClC), the debtor and debtor-in-possession, and the O fici al
Commttee of Unsecured Creditors of CIC (the “Commttee”)
agai nst certain nanmed defendants (collectively referred to as
“t he defendants”) and agai nst any persons or entities that were
direct or indirect transferees of the subject property
transferred or its proceeds, identified as the “Doe Defendants.”
The conplaint alleges that the defendants, former sharehol ders
of CIC, received fromCIC nore than $26 million in exchange for
their shares, and that the transfer of the noney, which was
property of the debtor, is avoi dable.

The adversary proceedi ng i s brought pursuant to Rule 7001(1)
and (7) of the Federal Rules of Bankruptcy Procedure and
Sections 105(a), 544(a) and (b), 550 and 551 of the Bankruptcy
Code, and the Nebraska Uniform Fraudul ent Transfer Act, Neb.
Rev. Stat. 88 36-701 through 36-712 (1996) (the “NUFTA”). The
plaintiffs state that the adversary proceeding is a core
proceeding within the meaning of 28 U S.C. 8§ 157(b)(2)(A), (H)
and (O). Def endants admit that the adversary proceeding is a
core proceeding and the court so finds.

The Position of the Defendants

Def endants assert that it is clear from the materials
submtted in their index of evidence that they received no
transfer of CIC s property, or that even if they did, the
transfer cannot be avoided as a matter of |aw because not al
necessary parties are before the court and therefore the
| everaged buyout (“LBO’) transaction cannot be “collapsed” to
allow the court to deal with the substance of the transaction

The Relief Requested

This conplaint was filed to avoid a fraudul ent transfer and
to recover property or its value for the benefit of the estate
pursuant to 11 U.S.C. 8§ 544 and 11 U S.C. § 550, using the
Nebraska Uni form Fraudul ent Transfer Act (“NUFTA”), Neb. Rev.
Stat. 88 36-701 to -712 (1996). Separate and distinct fromthe
NUFTA claims, in Count No. VI, the conplaint asserts that the
cash transfers to the defendants constitute excessive and/or
illegal distributions under applicable non-bankruptcy | aw. I n
addition, the conplaint asserts at Count No. V that the transfer
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of approximately $26.5 mllion in cash to the defendants
unjustly enriched each defendant to the extent of their receipt
of such transfers or the proceeds thereof. Under both counts,
the plaintiff requests damages in the aggregate anount of the
actual transfers that each defendant received.

Motion for Summary Judgnent

The defendants filed a notion for summary judgnent, Filing
No. 76. The notion is supported by the index of evidence
Filing No. 78, and a brief. The substance of the notion, as
argued in the brief, is that in order for the plaintiff to avoid
a transfer under the Bankruptcy Code and under the Nebraska
version of the UFTA, there nust actually be a transfer of the
property of the debtor to or for the benefit of the defendants.
The defendants assert that the conplaint does not allege any
transfer of property of the debtor to the defendants.
Specifically, the defendants clai mthe conpl ai nt does not all ege
that the cash the defendants received in consideration for
conveyance of their shares to CIH originated from or was
transferred by the debtor, CIC. The conplaint, according to the
nmovants, also does not seek to set aside any transfer of
property of the debtor to any of the defendants. The npvants
claimthat the conplaint, when discussing transfers of property
by the debtor, refers only to the act of the debtor in granting
liens on debtor’s assets, which liens represent security for
| oans fromBank One and Allied to CIH, the entity that purchased
the shares fromthe defendants and t her eupon becane t he owner of

t he debtor. It is the position of the defendants that the
conpl aint does not attenpt to avoid the liens granted by the
debt or. Def endants claim as a matter of law, that the

avoi dance of the liens granted to the lenders is a condition
precedent to any action agai nst the defendants.

Addi tionally, the defendants assert that CIH, Bank One,
Allied, and the investors are necessary and indispensable
parties to whom and for whose benefit certain of the transfers
all eged in the conpl aint were nade.

Summary Judgnent St andard

Summary judgnent is appropriate only if the record, when
viewed in the light nmost favorable to the non-noving party,
shows there is no genuine issue as to any material fact and t hat
the noving party is entitled to a judgnment as a matter of | aw.
Fed. R Civ. P. 56(c) (made applicable to adversary proceedi ngs
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in bankruptcy by Fed. R Bankr. P. 7056); see, e.qg., Celotex
Corp. v. Catrett, 477 U S. 317, 322-23 (1986); Anderson V.
Li berty Lobby, lInc., 477 U S. 242, 249-50 (1986); Morgan V.
Rabun, 128 F.3d 694, 696 (8th Cir. 1997), cert. denied, 523 U. S.
1124 (1998); Get Away Club, Inc. v. Colenman, 969 F.2d 664, 666
(8th Cir. 1992); St. Paul Fire & Marine Ins. Co. v. FDIC, 968
F.2d 695, 699 (8th Cir. 1992).

In ruling on a notion for summary judgnent, the court nust
view the facts in the light nost favorable to the party opposi ng
the nmotion and give that party the benefit of all reasonable
inferences to be drawn fromthe record. Wdoe v. District No.
111 & oe County Sch., 147 F.3d 726, 728 (8th Cir. 1998); Ghane
v. West, 148 F.3d 979, 981 (8th Cir. 1998).

The court’s roleis sinply to determ ne whet her the evi dence
in the case presents a sufficient dispute to place before the
trier of fact.

At the summary judgnment stage, the court should
not wei gh t he evi dence, make credibility
determ nations, or attenpt to determ ne the truth of
the matter. Rather, the court’s function is to
determ ne whether a dispute about a material fact is
genuine. . . . |If reasonable nmnds could differ as to
the inmport of the evidence, summary judgnent 1is
i nappropri ate.

Quick v. Donaldson Co., Inc., 90 F.3d 1372, 1376-77 (8th Cir
1996) (internal citations omtted). See also Bell v. Conopco,
Inc., 186 F.3d 1099, 1101 (8th Cir. 1999) (on summary judgnent,
court’s function is not to weigh evidence to determ ne truth of
any factual issue); Mathews v. Trilogy Communi cations, Inc., 143
F.3d 1160, 1163 (8th Cir. 1998) ("When evaluating a notion for
sunmary judgnment, we nmust . . . refrain from assessing
credibility.").

To withstand a notion for sunmmary judgnment, the nonnovi ng
party nust submt “sufficient evidence supporting a materia
factual dispute that would require resolution by a trier of
fact.” Austin v. Mnnesota Mning & Mg. Co., 193 F.3d 992, 994
(8th Cir. 1999) (quoting Hase v. Mssouri Div. of Enploynent
Sec., 972 F.2d 893, 895 (8th Cir. 1992), cert. denied, 508 U S.
906 (1993)). In this respect, the nonnoving party "nust do nore
t han sinply show that there is sone netaphysical doubt as to the
material facts; [it] nmust show there is sufficient evidence to
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support a jury verdict in [its] favor."” Chismv. WR G ace &
Co., 158 F.3d 988, 990 (8th Cir. 1998). "[T] he nere existence of
a scintilla of evidence in favor of the nonmoving party's
position is insufficient to create a genuine issue of materi al
fact." Rabushka ex rel. United States v. Crane Co., 122 F.3d
559, 562 (8th Cir. 1997) (internal quotation marks omtted)
(quoting In re Tenporomandi bular Joint (TM]) Inplants Prods.
Liab. Litig., 113 F.3d 1484, 1492 (8th Cir. 1997)), cert.
deni ed, 523 U. S. 1040 (1998).

Concl usi ons of Law and Di scussi on

This action is brought pursuant to 11 U. S. C. 88 544 and 550,
NUFTA, and common-1| aw cl ai ns of unjust enrichnment and statutory
claims of illegal distribution.

The Bankruptcy Code at 11 U.S.C. § 544(b)(1) provides that
t he debtor-in-possession, exercising the powers of a trustee,
may avoid any transfer of an interest of the debtor in property
that is voidable under applicable |law by a creditor holding an
unsecured claim There were one or nore creditors holding
unsecured clains against CIC when the transactions occurred on
Decenmber 21, 1995. The applicable non-bankruptcy law in this
case is found in NUFTA, Neb. Rev. Stat. 88 36-701 to -712.

The debtor-in-possession, exercising state |aw avoi dance
powers under 11 U. S.C. 8 544, receives the benefit of a state
| aw statute of limtations, which in the case of the NUFTA is
four years fromthe date of the transfer. Neb. Rev. Stat. § 36-
710. The debtor-in-possession receives this benefit if the
action under Section 544 is commenced not later than two years
after the entry of the order for relief. 11 U. S C
8 546(a)(1) (A

Thi s adversary proceeding was filed within two years from
the entry of the order for relief and within four years fromthe
transacti ons conpl ai ned of.

Transfer of Property of Debtor

The conpl aint alleges one or nore transfers of property of
t he debtor are avoi dabl e under the NUFTA.

The undi sputed fact, as stated in the conplaint, is that
$26.5 million of the $38 m I lion obtained from Bank One, Alli ed,
and the investors to finance the purchase of defendant-
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shar ehol der s’ stock through the LBO was wused to pay
shar ehol ders.

To avoid a transfer under NUFTA, the transfer sought to be
avoi ded nmust have been made by the debtor. Neb. Rev. Stat. 88§
36-705 and -706. A transfer is defined as “every node, direct
or indirect, absolute or conditional, voluntary or involuntary,
of disposing of or parting with an asset or an interest in an
asset, and includes paynent of noney, release, |ease, and
creation of a lien or other encunbrance.” Neb. Rev. Stat. 8§ 36-
702(12). Under NUFTA, a creditor may reach assets transferred
by the debtor if the transfer was fraudul ent. Before there can
be a fraudul ent transfer under NUFTA, there nmust be a transfer
of property in which the debtor has an interest. Essen v.
G lnore, 259 Neb. 55, 60, 607 N.W2d 829, 834 (2000).

The second anended conpl aint alleges at paragraph 30 that
CIC and its affiliates borrowed $9 mllion from Allied. The
di scl osure statenent, at page 6-7, Article I11(A)(3), makes the
sane assertion. Def endants state they are w thout sufficient
know edge to either affirmor deny the allegation and therefore
deny it. (Answer, § 30). At paragraph 33 of the second anended
conplaint, plaintiff asserts that the funds obtai ned froml oans
and i nvestnents, including the $9 mllion fromAllied to CI C and
affiliates, were used to purchase defendants’ shares of stock in
Cl C In defendants’ answer at paragraph 33, they deny
plaintiff’s allegations concerning the use of $7.5 mllion of
those funds, but admt receipt by defendants of approximtely
$26 m I lion and admt approximately $2 mllion of the funds were
pai d as brokers’ fees.

At paragraph 34, the second anended conpl aint all eges:

In order to finance the LBO, the defendants
i ntended or understood that the Conpani es woul d grant
bl anket liens on all of their assets to Bank One and
Al lied as security for repaynent of the nore than $30
mllion of Senior Debt and Subordi nated Debt that was
incurred for the purpose of enabling the defendant-
sharehol ders to sell their stock in CIC and its
affiliates to the Investors through CIH as the
acqui sition vehicle.

Def endants deny the allegation. (Answer, | 34).



The assertions, adm ssions, and denials just referred to
create issues of material fact. First, the loan fromAllied to
CIC and affiliates created a property interest in CIC for at
| east a portion of the $9 mllion. Whet her some, or all, of
CICs interest in the loan proceeds from Allied was paid to
def endants on the stock purchase is a question of material fact.
Whet her CIC or CIH ever had dom nion and control over the | oan
funds is a question of material fact. Whet her def endants
i ntended or understood the use of CIC s assets, as alleged in
paragraph 34 of the second anended conplaint, is a question of
material fact. \Whether the transfer of CIC s interest in the
Allied |l oan proceeds, if it occurred, was with actual intent to
hi nder, delay, or defraud any creditor of CIC or whether such
transfer was made wi t hout ClI C recovering a reasonably equi val ent
val ue in exchange, are issues of material fact. Whether debtor
was i nsolvent at the tinme of the transfer or becane insol vent as
a result of the transfer are issues of material fact. \Whether
def endants are “initial transferees” of the transfer of the
Al lied | oan proceeds is a question of material fact. \Whether
def endants, by receiving any of the Allied |oan proceeds,
received an illegal distribution, is a question of material
fact. \Whether defendants were unjustly enriched by receipt of
property of CICis a question of material fact.

I n concl usi on, because there is a fact question concerning
the basic issue in this case —whet her property of the debtor
its share of | oan proceeds fromthe Allied | oan, was transferred

to defendants —summary judgnment cannot be granted. If there
was such a transfer of property of the debtor, then the other
issues of material fact |listed above also preclude sunmary
j udgnent .

The nmotion for summary judgnment is denied. Separate order
will be entered.

DATED: July 8, 2003.
BY THE COURT:

[s/ Tinothy J. Mahoney

Chi ef Judge
Notice given by the Court to:
*Frank M Schepers Paul Bennett Bran
*W 1 Iliam Lanson, Jr. Robert V. G nn
T. Randall Wi ght United States Trustee
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St eve Turner

Movant (*) is responsible for giving notice of this order to all parties not
listed above if required by rule or statute.
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I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF NEBRASKA

IN THE MATTER OF

CONTEMPORARY | NDUSTRI ES

)
)
CORPORATI ON, ) CASE NO. BK98-80382
) A99- 8135
Debt or (s). )
) CH 11
CONTEMPORARY | NDUSTRI ES )
CORPORATI ON, )
Plaintiff(s), )
)
VsS. )
)
TERRY G. FROST, et al., )
)
Def endant (s) . )
ORDER

I T IS ORDERED that the defendants’ notion for summary
judgment, Filing No. 76, is denied.

See Menorandum entered this date.
DATED: July 8, 2003
BY THE COURT:

[s/Tinpthy J. Mahoney

Chi ef Judge
Noti ce given by the Court to:
*Frank M Schepers Paul Bennett Bran
*WIlliam Lanson, Jr. Robert G nn
T. Randall Wi ght United States Trustee
St eve Tur ner
Movant (*) is responsible for giving notice of this order to all parties not

listed above if required by rule or statute.



