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Chapter 1 1 

Thi s mat t er was heard on September 29, 1 987 . J o seph Badami 
a ppeared for Commonwealth Companies, Robert Craig appeared for the 
Creditors' Committee and Steven Russell and Robe r t Okun appea r ed 
for t he United Sta t e s . At the hear i ng t he Court reques t ed the 
part ~e s to submit writt en l e gal argumen t s. 

Statement of Facts 

T e nited States requests either an except ion from t he 
automa t ic stay under Section 362(b)(4) or relief rom the stay f or 
c a use unde r Se ct i o n 362(d ) in rder t o join debtors , Commonwea l th 
Compan1es, Inc. , and Commonwealth Electric Co., Inc., in the 
Un i ted St ates pendi ng civil f raud a ction against Fischbach & 
Moore , Inc., s. Lofgren , P.T. Mahoney, P.B . Murphy and P.C. 
Schorr, III. In i ts c i vi l fraud actio n, the United States al l eges 
unjust enr i chment a nd paymen t by mistake as well as that 
Fischbach, et al. , violated the False Clai ms Ac t, 31 U. S.C. 
Sec tion 3729-33, wh i c h Act p r o ides f o r t reble money damages. The 
gravamen o f t he c o plaint i s that debtors and ~ischbach, et al., 
submi tted f a l se and i nflated cla i ms o n a Tennessee elect rica l 
constr uction proj ect, 7 5 percent funded by the United States. 
Because t he debtors had f i led f or Chapter 11 r elief prior to the 
United St ates filing i t s claim against Fischbach, et al., the 
debtors were not named i n the United States compla int . 

The Unite d Sta tes contends that an action under the Fa l se 
laims Act q ualifies f o r t he exception from the stay provi ded in 

Section 362(b)(4 ) and po · nts to case aw suppor ting this posit ion . 
Al ternately, the U i t ed S t a t es asserts tha t the promot i on of 
j udicial economy a nd t he fixing of t e amount of debtors ' 
l i abi li ty are suff i cient cause under Section 362(d) t o li ft t he 
sta y . I n its pend ing civil f r aud act ion , the Un ited States seeks 
d amages, impo s i tion of a constructive trust and / o r an equ itabl e 
lie n upon t he f r aud proceeds . However , i f the United States is 
permit t ed t o pro c eed with i ts c i v il a ction a a i nst debtors, t he 
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United t ate agrees to no t seek the e n f orc e ment o f a construc t i ve 
t rust and/or equitable l ien against debt ors, but wi ll r equest 
judgment for t he dam ges and penalti e s c laimed in its complaint . 

'I' e debtors and Cre di tors ' Commit tee ( " ebt.ors") contend tha t 
l egi s lat i ve history a nd case l aw d irect a narrow interp retatio of 
Section 362(b) (4). The debt ors claim t ha t an exceptio n t o the 
stay s hould be permi tted on l y when the public hea lth and safety is 
threa t e ned o r when t he gove r nmental un i t is prevent i ng o r stoppi ng 
ongo i ng vio l ations of poli ce or r egulatory l aws. The debtors 
argue that t here is no ongoing f r aud in t he i nstant c a s e and thu s 
no p bl ic heal t h o r safety t reat. The deb tors c ontend tha t t h 
so le purpose of the United States request is a pecuniary one- -to 
improve its s t atus from an unsecured c reditor with a con tingent , 
un liq uidated cla i m to tha t o f a judgment c r e d itor . Further , the 
de btors a r g ue t hat relief for c ause under Sec ti on 362( d ) is not 
a ppropri a t e because: 1) The United States is not showi ng 
i rrepa r a b l e ha r m; 2 ) the debtors shou l d be provided a 11 b r e a thing 
spell" t o plan t he i r case administration; 3 ) the stay would be 
point l ess i f every creditor were a llowed a l if t i ng of the stay to 
a ff ix damage s ; and 4) the added cost t o debtors in def nding 
a d d i t i onal l awsuits would be a b urde n. 

I ssues Presen t ed 

I. Whether prosecut ion under the Fa l se Cl aims Act sa t isf i e s 
t he excep t ion from the automatic s t ay provided in Sec t ion 
362(b)(4) ? 

II . Whether the public policy of promoting judicial economy 
a nd the l iqui dation of a claim against debtor are cause s uf f icient 
t o a llow relief from the automatic stay under Section 362(d)? 

Analysis 

I . Section 362(b (4) provi des that the f iling of a pet i t ion 
does not operate as a s tay " of the commencement or continuat i on of 
an action or proceeding by a governmental unit to enforce such 
governmenta l unit's police or regulatory power." 11 U.S . C. § 
362(b)(4) (1987). Thus, Section 362(b)(4) "except s" certain 
act i ons f r om the automati c stay activated upon the filing of a 
etition for relief. Both the United States a nd debtors l ook to 

the legislative history o f Section 362(b) t o interpret the 
sect i on's intent. The re l e van t passages are : 

1. This section [ 362(b)(4) ] is i ntended 
tc be given a narrow construction in 
order to permi t gove rnmenta l un i ts to 
pursue actions o protect the public 
health and safety and not to apply to 
actions b y a government al unit to p r otect 
a pecuniary interes~ in property of the 
debtor or propert y of the es tate . 
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Debtors' rep l y brie f at 1 ( c i t ing 124 C ng. Re c. H 11089, 
r e print din 19 78 U.S. Code Cong . & d m' n . News 6444 - 45 
(Congressma n D. Edwa r ds) ( emphas i s no t in or igina l )). 

2 . Thus, where a gove rnmenta l unit is 
suing a debtor to prevent o r sto p 
violat i on of f raud ... laws , o r 
attempting to fi x dama ges f o r v i olat i on 
o f s uch a law, the a c tion or proceed i ng 
is not stayed under t he a u tomat ic stay. 

Unite States ~emorand um i n Support of Mot ion a t 4 -5 (c i t ing H. 
Re p. 95- 595 at 43, 1978 U.S. Code Cong. & Admin. Ne ws 629 9 
(emphas is no t in original). 

An additional passage from the l egislat i ve history not 
m nt i o ned in t he briefs but which the Co urt believes r e levant 
reads: "Subsect i on (b ) l ists f ' ve e cep t i ons t o t he au tomatic 
s t a y. The effect of an exception is o t to make the act i on i mmune 
from i n j unc tion ." H. Rep. 9 5-595 at 342, 19 78 U. S . Code Cong. & 
Admin. News 6298 (emphasis added ) . Add it ional l y, i n i ts g e ner 1 
d i scus s i on o f the automatic stay, t he House Repo rt expla ins the 
pu_pose of t he exc ept ion: 

Undar prese t l aw, t ere has been 
o rne over s e of t he st y in the area of 

governmental regu l at i o n. For e xamp le, in 
one exas bankruptcy court, the s tay was 
appl ied to prevent t e St a t e of Ma i ne 
f rom closing down one of the debtor 's 
pla nts t hat was polluting a Maine Ri ve r 
in violation of Maine's e n ironment al 
protection laws. I n a Mon tana c ase, t he 
sta y was applied to prevent Neva da f ro 
obtaining an i njunction a gainst a 
pr incipal in a corporation who wa s acting 
in v i olation of Nevada's anti- f raud 
consumer prot ection laws. The bil l 
excepts t hese kinds of actions from the 
automatic s tay. The States wil l be able 
to e nforce the ir po ice and r egulatory 
po ers free f rom the automatic stay . The 
bankruptcy c ourt has a mple additiona l 
power t o p r event d a mage to the ba nkrupt 
es tate by such actions on a c ase-by-case 
bas i s. By exempting these Stat e act i o ns 
f rom the scope o f the automa tic stay, t he 
court will be requ i red t o exami ne the 
S t ate ac t ions more careful l y , and with a 
view t o protect i ng the l egi i mate 
interes ts o f t he Stat e a s we ll as of the 
est t e , before it m y e n j o in actions 
agai ns t the d e b tor or the es t ate. 
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H. Rep . at 1 7 5 , 1978 Code Cong. & Admi n . News 6135 ( f ootno tes 
omit ted). 

The Un ite d S t ates a rgues t ha t the leg i sla t ive langu ge, supra 
p . 2, stating t hat the e xceptio n from t he s t a y should not be 
app l ied to 11 act ion s by a governmental unit to protect a pecun i ary 
i nteres t in propert y o f t he debtor or p rope rty of the es tate 11 is 
b oadened by the l anguage i n t he sec ond passage, upra p. 3 , 
stating t ha t t e e xcept i on d oes a p p l y when a g o vernmenta l uni t i s 
11 a ttempt ing t o f ix dama ges f or v i l a tion of s uch a l aw. " However , 
the Cour t find s t he Uni t ed States argument unpersua s ive. The 
specific Congressiona l s t atement that 11 [t )he e feet of a n 
e xception is not t o make the action i mmune f r om ' n j unction 11 a nd 
t he more general language discussi ng the pu r pose of t he a utomati c 
s t ay , supra p . 3, set forth the paramet ers int e nded by Congres s 
f or t h e Se ct i on 362(b)(4) exception. In other wo r ds , the t ype of 
governme ntal action Congress antic ipated to be excepted from the 
sta y is a ci rcumstance which r equires injunct i ve relie f, and t he 
t yp e o f d amages intended t o be ~ermi tted are those a ccompanying or 
following an injunctive action. 

In Cournoyer v . Town of Lincoln, 53 Ban r . 478 ( D.R . I . 1 985), 
t he District Court of Rhode I sland l isted several examples o f 
damage actions excepted under Section 362(b)(4 ). 

In Re Cousins Restaur ant, 11 Bank r. 521 
(Bankr . W.D.N.Y. 1981) (permitting 
enforcement of zoning regulation wh re it 
would force restaurant debtor to stop 
operating); In RePorter, 42 Bankr. 61, 
64-6 7 (permitting enforcement of o rder 
padlocking debt or's premises, and denying 
him use thereof, where premises had been 
f ound t o be used for prostitution and to 
consti t ute a civil nuisanc~); I n Re 
Thomassen, 15 Bankr. 907 ( 9th Cir . 1981) 
(permitting revocation of debtor's 
medical l1cense where debtor was found to 
have committed acts of malpractice) ; In 
Re Colonial Tavern, Inc., 420 F. Supp-.-44 
(D. Mass. 1976) (permit t ing suspension of 

1The United States Memorand m contains an ; exhaustive l ist o f 
decisions permitting the Sect i on 362( b)(4) exception f or 
governmental actions enfo rcing its regulatory powers--which 
actions i nclude other remedies t han injunctive relief; ho e ver , 
the decisions appear t o i nvolve circumstances where t he 
enfo cement of the regulat ion wi l l protect either the public 
health or safety , ( United States Memorandum in Opposi tion to t he 
Reply and Suppl emental Reply at 3- 4) which is not p l e aded her e. 

-----------~-·---- ·- .. ·-··- ---·· - · · 
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l i quor l icense where debtor was f o und to 
have o pe r ated b u s i ness i n vi o lat i on o f 
l oca l l aws regulat i ng clos 'ng hours ) . 

Id. at 483. In a ch c ase the pena l t ies o r damages asses s e d we r 
non-moneta r y. 

From the deci s i o al l a w and the l e g isla tive passages quo t ed 
a bove , t e Cour t is conv i nce t hat Congres s did not i nte nd t o 
i nc l ude purel y pecuniary act i o n s in the exception from the 
a u t omatic stay provided b y Sectio n 362(b )( 4) . To determine wha t 
i s a " pecun i a ry action," severa l o f t he d e cis ions cited by both 
the Uni t ed States a nd deb o r s s e t for th "public purpose" and 
" pec un iary purpose" tests to aid i n t his a nalys i s. See ~' I n 
Re We l lham , 53 Bankr. 195 ( Bankr . M.D. Tenn. 1985); I n Re Her r , 28 
Bankr. 465 (Ba nkr . D. Me . 1983); . While the Court acknowle ges 
that these t ests are essentia l ly balanc i ng tests --a funct ion o f 
the particu l ar facts, the decision by the Bankruptcy Court i n In 
Re Wellham, 5 3 Ba nkr. 195 ( Bankr. M.D. Tenn. 1 985 ) , clos ely 
pa ra l lels t he i nstant f acts. In Wellham, the Un i t ed St ates 
soug ht, inte r a lia, damages under the False Claims Act, allegi ng 
t hat deb t ors "i tent i onally defrauded the gove r nment by supply i ng 
substandard metal s t o .. • a procurement agen cy of t he Department 
of De fense ." Id. at 196. The United Stat es unsuccessfu l l y arg ued 
t hat the pub l ic-saf ety was threa t ened, cla i mi ng the exception wa s 
neces sar y t o de t e r mine where the s ubstandard materials were used 
a nd whether the materia ls created a risk to membe r s of the United 
States Armed Fo r ces. However, the Wellham court held t ha t the 
false c l aim ac t i on could not: 

[ U]nde r e i ther t he pecuniary purpose test 
or the public pol i cy test, properly be 
char acterized as a n enforcement of police 
or regulatory powers but i s me rely an 
action for damages. While the government 
as articulate a public policy reason 

fo r continuing the action, the court is 
not convinced t hat the reason propounded 
i s t h e government 's primar y motivation. 

I d. at 198 . I n the case at bar, the United States makes neither a 
publ i c safety nor a public hea l th argument . 

Also persuasive to the Court is the pecuniary i nten t 
exhibited by Congres s whe n it e na c ted Ti tle 31 of the United 
Sta t e s Code : "Be it enacted by t he Sena t e and House of 
Representatives (that ] ••• [c ]e r t ain genera l and permanent l aws 
•. . related t o money a nd financ e are revi sed , codified , and 
enacted as t itle 31 , United Sta t e s Code , ' Mo ney and Fi nane ' ..• 
. " 96 Stat. 8 77 (1982) . Not only is title 31 entitled "Money a nd 
Fi nance" but t he False Claims Act , Sections 3729-33, are contained 
·n Chapter 37 o f t i t l e 31 , entitled "C aims . " The pre fac e to t he 
Act does not i nclude a publ ic he alth or safety purpose . rd. 
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The r e fore, t he C urt fi nds that the request by the Un i ted 
Stat es to e xcept i ts proposed action a gai ns t debtor under t he 
False Claims Act t o be solely for the pecun iary advantage of t he 
United State s and thus does not sa t isfy t he i ntent of the Section 
362(b )( 4 ) except ion as clari fied by its egi s lat ive history a nd 
subse quent decisional l aw . 

II. The Court recognizes that the explici t language of 
Sect i o n 362(d) allowing t he automatic s tay to be l i fted "for 
caus e " does not require tha t t he party requesting rel i ef hold a 
secur i t y interest in debt o r' s property. But, even if t he Court 
were to permit an unsecured party to s e ek relief under this 
Section, that party must meet the same tests wh i ch have been 
utL 'zed by courts when allowing relief for secured entit i es . See 
~' In e Crawley, 53 Bankr . 40 , 42 (Bankr. D. Minn. 1985) 
(Re l ief from stay granted only in "very compel l ing circumstanc es 
where it ca be shown that unusua l and/o r i rrepa rable harm wi ll be 
c aused ..• • "), In Re Bock Laundry Machine Co., 37 Bankr. 564, 566 
(Bankr. N.D. Ohio 1984) (Test is whether any "great prejudice" to 
e i t her the e .Jtate o r debtor wil l result from continuation of the 
c iv i l suit); Matter of Johns-Manville Corp., 26 Bankr. 405, 410 
(Bankr. S.D •• Y. 1983) (Scope of stay narrowly focused on 
prot ection of debtor only ). In t he instant case t he Un i ted States 
has p leaded no i rreparabke harm. Obviously , the United States 
possesses no collat e ral which i s either dete riorating or 
depreciating. I n contrast, the debtors have pleaded hat the ~ 
e state wi l l be har ed if they have to defend themselves in this 
civil actio n a nd that t hey wil l be greatly prejudiced if they 
aren' t able to properly plan the administration of the bankruptcy 
case ., 

The Court fi nds no proof o f irreparable harm to the United 
Sta tes and find s that neither judic ial economy nor liquidation of 
its claim are s ufficient compelling circumstances to lift the 
stay. Therefore , the Court will not grant relief to the United 
State s "for cau se." Debtors' right to organize and plan the 
admin i stration of the estate outweighs the United States' clai m of 
j dicial economy and need to liquidate its claim. 

Separate Journal Entry shall be filed overruling the motion 
of the United States . 

DATED: December 2, 1987 . 

BY THE COURT: 


