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UNITED STATES BANKRUPTCY COURT 
FQR THE DISTRICT OF NEBRASKA 

IN THE MATTER OF 

CLAY BENJAMIN STATMORE, 
SARAH FRANCES STATMORE, 

) 
) 
) 
) 
) 
) 

CASE NO. BK80-2583 

DEBTORS 

APPEARANCES: 

MEMORANDUM 

Clay B. Statmore 
210 Terminal Building 
Lincoln, Ne. 68508-3691 
Attorney for debtors 

Stanley H. Foster 
P. 0. Box 81644 
Lincoln, Ne. 68501 
Attorney for National Bank of 

Commerce Trust & Savings Ass'n. 

' In this Chapter 13 proceeding, the debtors have filed a proposed 
modification of their confirmed Chapter 13 plan which seeks to re
duce the amount payable to unsecured creditors from $6,000 to 
zero. The justification given by the debtors in the evidence 
before me is that the assets which creditors could look to 
have changed since the Chapter 13 petition was filed, and because of 
that change, the debtors' current assets are now totally exempt 
under applicable law. Accordingly, the d€btors argue, the plan 
satisifes the requirement of §1325(a)(4) in that as of this date 
unsecured creditors in a Chapter 7 liquidation would receive 
nothing. 

The debtors point to 11 U.S.Code §1325(a)(4) which provides 
that the Court shall confirm a plan if: 

" ... the value, as of the effective date of the 
plan, of property to be distributed under the 
plan on ~~count of each allowed unsecured claim 
is not lt''-S than the amount th~ t would be paid 
on such ~'J:l.im if tiw estate of t.ho debtor were 
liquid::~t. cd under Ch:tptor 7 of this title on 
such dah';" 

The issue bef0l't' Ill(' is t.o \llhich datt.' the statutory language 
"on such date" rcft'l'~;. 'l'he ~kbtors argue that the statutory language 



refers to '~the effective date of the plan" and that, as a result, 
the date or their proposed modification, which would take effect 
today rather than at some earlier point in time, is to be the 
measure for the amount to be paid to unsecured creditors. 

It is difficult to read the statutory language as referring to 
other than "the effective date of the plan." However, that does 
not necessarily mean that only the assets which would be available 
to creditors on that date are the appropriate measure. 

Historically, the date of the filing of the petition in 
bankruptcy has been the cleavage date in defining rights of the 
debtor and his creditors. Trustee's avoiding powers generally 
arise on that date and debtors' rights in exempt property also 
are defined on that date. Similarly, creditors' claims to assets 
are determined as of that point iri time, at least generally. 
Nothing in the legislative history suggests that this historical 
concept is expressly modified by the use of the statutory language 
now under consideration. 

Viewed with that historical perspective, I read the statutory 
language "on such date" to refer to the effective date of the plan 
but not to the assets in existence on the effective date of the plan. 
I read the statutory provision to suggest that if the estate of the 
debtor were liquidated under Chapter 7 on the effective date of the 
plan, the rights of creditors would refer back to the petition date. 
Their rights to avoid preferences and fraudulent conveyances and 
to pursue the debtor for conversion of estate assets would all be 
fixed as of the original petitio~ date. 

Accordingly, since the proposed modification of the debtors' 
confirmed plan does not provide the amount which the unsecured 
creditors would have received if the debtors' estate were liquidated 
under Chapter 7 with the original petition date as a focal point, 
the modification is not confirmed. 

A separate journal entry has previously been entered with the 
foregoing. 

DATED: July 28, 1982. 

BY THE COURT: 

Copies to: 

Clay Statmore, Attoi•ncy, 210 T<"'t>min~) Building, Lincoln, Ne . 68508-3691 

St:tn ley H. Foster, fltto1•ney, I. 0. Hox 8164l.j, Lincoln, Ne. 68501 


