IN THE UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF NEBRASKA

IN THE MATTER OF: )
)
CHARLES PETERSON, ) CASE NO. BKO03-40948
)
Debtor(s). ) CH. 13

VEMORANDUM

Hearing was held in Lincoln, Nebraska, on October 18, 2004,
on the United States’ notion to alter, amend, or reconsider
(Fil. #144) and resistance by the debtor (Fil. #147). John Hahn
appeared for the debtor, and Gerald Leedom and Ellyn Grant
appeared for the Internal Revenue Service. This nenorandum
contains findings of fact and conclusions of |aw required by
Federal Rule of Bankruptcy Procedure 7052 and Federal Rule of
Civil Procedure 52. This is a core proceeding as defined by 28
U S C 8§ 157(b)(2)(B)and(O.

This matter arises fromthe debtor’'s efforts to deal wth
a debt of approximtely $102,000 for payroll taxes, a priority
claimin this case. He proposes to nake an “offer in conmprom se”
to the Internal Revenue Service, which the IRS will not process
for any taxpayer in bankruptcy. At the debtor’s request, |
ordered the IRS to process and consider the debtor’s offer in
conpromi se as it would for a taxpayer outside of bankruptcy. See
Order of Sept. 2, 2004 (Fil. #142). The government then fil ed
this notion to alter or amend or reconsider that order.

The I nternal Revenue Code pernmits the Treasury Secretary to
conprom se any civil or crimnal case arising under the revenue
| aws. The Secretary, through the Conmm ssioner of Internal
Revenue, has promul gated guidelines for I RS enpl oyees to foll ow
in considering such offers, and has left to IRS discretion the
deci sion of which offers in conprom se are “processable.” In
accordance with such guidelines and procedures, the IRS has
determned that offers in conpromse from taxpayers in
bankruptcy are not “processable” and will not be accepted for
processing, on the basis that resolution of the claimis best
acconmplished in the bankruptcy case under the bankruptcy code
and procedural rules.

The IRS's Ofice of Chief Counsel has published a notice
reiterating the agency’ s position that in accordance wth
protecting the government’s interests, the IRS will not accept



less than is required to be repaid by the bankruptcy code unl ess
t he debtor can denonstrate that agreeing to accept |ess through
the plan is in the governnent’s best interest. This decision is
to be nmde on a case-by-case basis by evaluating the
reorgani zati on plan, not a proposed offer in conprom se.

In essence, the IRS takes the position that by choosing to
file a Chapter 13 case, a debtor acknow edges full paynent of
the IRS s priority claimis required. Such a debtor nay propose
alternate ternms for paynent of the IRS claimin his or her plan.
The ITRS will reviewthe plan and determ ne whether to object to
or negotiate the proposed terns. However, the IRS has given no
exanple of a Chapter 13 case in which it has accepted a plan
that gave it less than full paynent of a priority claim

Counsel for the United States asserts that exercise of
di scretion on the part of the IRS in determning it will not
entertain offers in conprom se from those in bankruptcy is an
agency action that is not subject to judicial review, and that
a court order to the contrary is in the nature of a wit of
mandanus.

| continue to stand by my prior ruling. | amnot attenpting
to interfere with internal agency procedures. However, as
suggested in the prior order, the debtor is not asking for
speci al treatnment or consideration contrary to |l aw. The position
taken by the IRS on this issue is set forth in a revenue
procedure and in a notice from chief counsel. Neither of these
carry the force and effect of Iaw, and may not even be entitled
to nmuch deference.

Neither the Internal Revenue Code nor the Treasury
Regul ations contain the prohibition against accepting offers in
conprom se from taxpayers in bankruptcy. That provi sion appears
in Revenue Procedure 2003-71 and is clarified in the July 12,
2004, notice fromthe O fice of Chief Counsel.

A revenue procedure is an internal procedural guide. It
represents official IRS position on a matter of procedure, but
it is not mandatory. See Estate of Shapiro v. Conm ssioner, 111
F.3d 1010, 1017-18 (2d Cir. 1997), cert. denied, 118 S. Ct. 686
(1998). Interestingly, the Shapiro case involved a taxpayer who
wanted to force the |IRS to accept supplenental estate tax
returns which reconputed tax liability based on annual interest
paynents, as provided for in the revenue procedure. The I|IRS
argued that despite what t he procedure st at ed, its
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“adm ni stratively convenient” practice was to not accept such
suppl emental returns froma taxpayer who was al so involved in a
Tax Court case, citing the difficulty of coordinating collection
activities when the anmount of tax liability had not been finally
determ ned. The court found this to be a reasonable policy and
ruled that the IRS was not bound by this particular revenue
procedure, and thereby rul ed agai nst the taxpayer.

In Shapiro, the Second Circuit discussed the “well-
established” rule that revenue procedures generally are
directory, not mandatory, and are nere guidelines w thout the
force of law. 111 F.3d at 1017. The court also noted, however,
that if a revenue procedure is properly characterized as a
substantive statenent instead of a procedural directive, the IRS
may be required to followit in every case. Id. “The IRSwi Il be
bound by a published rule if 1) the rule prescribes substantive
rules — not interpretive rules, general statements of policy or
rul es of agency organi zation, procedure or practice, and 2) the
agency promnmul gated the rules pursuant to a specific statutory
grant of authority and in conformance with the procedural
requi renents inmposed by Congress."” 1d. at 1017-1018 (quoting
Ward v. Conmm ssioner, 784 F.2d 1424, 1430-31 (9th Cir. 1986)).

Because nost revenue procedures are sinply procedural rules
promul gated by the Internal Revenue Comm ssioner wthout the
need for approval by the Secretary of the Treasury, and because
the revenue procedure at issue in this case states on its face
that its purpose is to “explain the procedures applicable to the
subm ssi on and processing of offers to conpromse”, it clearly
i's not substantive and does not have the force of |aw. Were an
agency’s interpretation is made informally, w thout “the rigors

of notice and comment,” it is not entitled to Chevron deference.
Demma Fruit Co. v. Od Fashioned Enter., Inc. (In re dd
Fashi oned Enter., Inc.), 236 F.3d 422, 425-26 (8th Cir. 2001)

(citing King v. Mdrrison, 231 F.3d 1094, 1096 (8th Cir. 2000)).

Whi |l e cases such as Shapiro are in the IRS s favor in that
the court found the IRS is not bound by the revenue procedure,
it seens to me to be al nost di singenuous to apply the reasoning
of such cases only to the RS s benefit. In other words, Shapiro
said the IRS does not have to follow its own non-mandatory
procedure. Here, the IRS wants me to enforce a non-mandatory
agency procedure so it does not have to entertain the debtor’s

offer in conpromise. | am not inclined to do so. After a
consi dered revi ew of the arguments nmade and authorities cited by
the IRS, | nevertheless arrive at the sanme conclusion as | did
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previously and again follow the reasoning of Holmes v. United
States (In re Holnmes), 298 B.R 477 (Bankr. MD. Ga. 2003),
aff’'d, 309 B.R 824 (M D. Ga. 2004). Apparently the IRS ignored
the order of the court in Holnes, even after affirmance, but the
fact it was ignored does not nmake it bad | aw.

In this case, the IRS may either process an offer in
conprom se, which the tax code authorizes any taxpayer to
submt, or take seriously its stated position that it will, in
good faith, consider accepting |less than the bankruptcy code
requires in a Chapter 13 plan.

Separate order will be entered.
DATED: November 4, 2004
BY THE COURT:

/s/ Tinothy J. Mahoney
Chi ef Judge

Notice given by the Court to:
John Hahn
*Gerald Leedom
*Ell yn Grant
United States Trustee

Movant (*) is responsible for giving notice of this order to all other parties
not |listed above if required by rule or statute.



IN THE UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF NEBRASKA

IN THE MATTER OF: )
)
CHARLES PETERSON, ) CASE NO. BKO03-40948
)
Debtor(s). ) CH. 13

ORDER

Hearing was held in Lincoln, Nebraska, on October 18, 2004,
on the United States’ notion to alter, amend, or reconsider
(Fil. #144) and resistance by the debtor (Fil. #147). John Hahn
appeared for the debtor, and Gerald Leedom and Ellyn Grant
appeared for the Internal Revenue Service.

| T 1S ORDERED: For the reasons stated in the Menorandum of
today’s date, the United States’ nmotion to alter, anend, or
reconsider (Fil. #144) is denied.
DATED: November 4, 2004
BY THE COURT:

/s/ Tinothy J. Mahoney
Chi ef Judge

Noti ce given by the Court to:
John Hahn
*Gerald Leedom
*Ell yn Grant
United States Trustee

Movant (*) is responsible for giving notice of this order to all other parties
not |listed above if required by rule or statute.



