
UNITED STATES BANKRUPTCY COURT 
FOR THE DI STRICT OF NEBRASKA 

IN THE MATTER OF 

CHARLES & MAXINE ALTIC, CASE NO. BK86-265 4 

DEBTORS Chapt er 13 

MEMORANDUM OP I NION 

Evidentiary hearing on credi o r object ion t o d e btor's Chapter 
13 pla n was he l d on October 16, 1987. Appea ring on behalf of the 
d ebtor was Mary Powers of Omaha , Nebraska. Appearing on be half of 
t he c red i tor, Clark Equipment Credit Corporation (Clark ), was R. 
J. Stevenson o f Omaha, Nebraska. 

Findings of Fac t 

Debt ors a re husband a nd wi fe and filed a joint peti tion fo r 
r el ief under Chapte r 7 of the Bankruptcy Code on or about 
September 16, 1 986 . Creditor f ile d a complaint obj cting to he 
d i schargeabi l ity of its debt on the theory that the debtor Charles 
Altic converte to his own use t he proceeds of certain checks 
whic h we re ei ther made jointly payable t o him and t he creditor or 
which r epresented proceeds of i nsurance coverage on collateral in 
whic h the creditor had a s e curity interest. 

Char l es Altic was the only named defendant i n the adversary 
proceeding bjecti ng to the d ischaxgeability of the debt. Debtor 
did not respond to t he complaint and creditor filed a motion for a 
defaul t judgment . I mmediate l y prior to the entry of the default 
judgment, debtors filed a motion to convert the Chapter 7 case to 
a Chapter 13 c ase. Thereafter they filed a Chapter 13 plan which 
proposes a payment of $50 per month over a period of 18 months to 
c over a l administrative expenses and payment on unsecured claims. 
Creditor objects to the p l an on the grounds t hat it is not fil e d 
in good faith. 

Mrs . Alt ic has very little l ikel i hood of obtaining employment 
wh ich wou l d pro ide the o usehold with much more than t he min i mum 
wage. Her net take home pay is a pproximately $500 per month. 

Mr. Altic, al though previously self employed o r a n officer of 
a who l ly-owned corporation , is now unemployed and s uffers from a 
hea r t p rob l e m. He has been determined t ota ly d ' sabled for S cial 
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Secur ity pur poses and receives both So c i a l Se curity d i sabi li t y a nd 
Vete r a n s Adminis t r ation d i sabili t y payme t s . His total monthly 
receipts f rom t he two agenc ies equals $792. 

The deb tors failed t o c o mply with t he st t utory requirement 
t at a s peci fic schedule o f i ncome a nd expense s be included in 
the i r f iling ma teri l s . Therefore , it i s di ffi cult to determi ne 
wha t the ac t ual expenses were at the time of t he origina l Chapter 
7 fi ling, what t he actual expenses were at he time of the 
conversion to Chapter 13 and w a t t he actua l e xpens e s are as o f 
the da t e of t he hearing . However, Mr. Alti c d id testify tha t 
cur r e n t monthl y expenses f or t he family uni t do no t exceed $ 700. 
In li sting those expense s , h owever , the debtor testi fi e d that he 
is not paying any payment on ei t h e r mor t gage or r e nta l . Hi s h o u se 
h a s b e en fore closed upon and wa s sub ject t o sa l e e v e ral days 
f o llowing t he hearing. I n addi ti o n , although he rece i ves 
ve t era ns' medi c a l benefit s , his wif e h a s no h e a l th insuranc e o r 
any other type of health coverage. Therefore , he suggests t hat 
the actual fam ily u i t monthl y expenses f ar ex c eed t he curre nt 
ex penses b e c a us e e ven t ually the family uni t wi ll need t o pa y rent 
and wi ll n e ed t o pay med ical expe nses o r med ical ins u rance 
premiums, wh i ch he e st i mates at a mi nimum of $1 00 per mo nth . 

The heart o f the complaint by the creditor i s t hat the d ebt 
owed t o the creditor would have been nondischargeable i n the 
Chapter 7 ba nkr u tcy case and, because of that f act, plus the 
debtors' ac t ions and statements since the a dversary complaint was 
filed, this Court should fi n d the Chapter 13 filing to be no t i n 
good f aith and refuse to c onf i rm t he plan. 

Debtors c onverte d to Chapter 1 3 on t he eve of the entry of an 
order granting c reditor a default judgment on i ts c omplaint to 
determine discha rgeability. The complaint alleged that t h e 
debtor, Charles Al tic, was the purchaser of certain b u s iness 
equipment and g ranted to the creditor's predecessor a purchase 
money securi ty i nterest. Some or a l l of the equipment was t he n 
stolen f rom the debt or. Debtor reported the i t ems as stolen to 
the appropriate authorities and reported the theft to the 
insurance company. The insurance company issued one check for 
approximate ly $1 7,000 made payable both to Mr. Altic and to the 
creditor. Mr . Altic endorsed the check in his own name and a l s o 
in the name of t he creditor and cashed it. Mr. Altic then tu r ned 
over $12, 0 0 0 of the p r oceeds t o t he creditor . 

The compla i n t f urther a lleges that the cred i t o wa s n o t a wa re 
that the ins u rance check was for $17,000. The complaint fu rt h e r 
alleges that the debtor did not have any au thor ity to endo rse the 
check and that a l l of the proceeds of the in s u rance s h ould have 
been payable to and paid over to the c redi t or . The complaint ~ 

further all e ges t hat the debtor, there f ore, fr a udul e n tl y e ndorsed 
the check and obtained approximatel y $ 5,000 by such f raud. 
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In a d d it ion , t he c omp l ain t a l lege s t ha t on a second p iece of 
eq ipmen t t he insurance co~pany i ssued a check di r ec t ly t o t he 
debtor, wi thout the name o f the creditor~. Such check was 
nego t iated by t he d e btor and the cred itor~iot r e c eive an y o f t he 
p r o ceeds of t h e check. The c red itor allege s tha t such negot iati o n 
and fai lure to pa y t he proc eeds t o the credi tor is con vers ion 
be cause such procee d s r epre sent proce e ds of the collatera l , just 
as if the collat e ra l were s i mp l y so l d rathe r t han stolen. 

The debtor, Cha r l es Alti c, acknowledge s tha t he did negot i a t e 
the c heck that was payable j oint l y t o him and t he credi tor , bu t 
den ies t hat he was without authority t o negotiate such check. He 
al so admits that he received a che ck fr om t he insura nce c ompany 
made payable on l y to him and t ha t he d id negotiate it. His 
t est imo ny i s t ha t t hi s creditor was not a named i nsure d with 
regard to t ha t particu l ar piece o f equ i pment and , t he re f ore , he 
ha d t he r i gh t t o negoti a te the check . 

The Court fi nd s as a fact t hat the allegation s of t he 
compla int, wi t h t he response of Mr. Al t ic, create a prima faci e 
c a s e f o r nondischa rgeability a nd this decision s ha l l assume a 
nondis cha rgeab le obligation exi s t s. 

Neithe r Mrs . Al ti c nor Mr. Alti c properly li s t e d t hei r debt s 
and expenses as required by t he Ba nkruptcy Code. Thi s Court heard 
the t estimony of Mr. Alt ic and f i nds that the failure t o fil e the 
a ppropriate i ncome and expense schedule was not intenti o nal and 
was not d one wi t h the purpose of mi s l eading the Cou r t or t he 
cred i tors. 

Mr. Al ti c tes tif i ed at t rial and one of the exhibi ts adm i tted 
at t r i a l wa s hi s deposition which was taken on September 25, 198 7. 
Counse l f or the c r editor has strongly urged that this Cour t 
c onsider Mr. Al tic's te s timony a t t he deposition to be fraudulent 
or to f i nd that this debtor lied either at t he deposition o r a t 
trial concern ing h i s rea son for f i ling Chapter 13 bankruptcy. 
Throughout the deposition wh i ch consists of 102 pages and which 
la s ted f or t wo and one-half hours, counsel for t he cred i tor asked 
Mr. Al tic why he converted his Chapter 7 bankruptcy case to 
Cha p t er 13. Frequently h is answer was that he made such a 
conve rsion on the advice of co n s el. When the creditor a sked what 
such advice wa s, counse l for t he debtor objected and d i r ected Mr . 
Al t i c no t t o answer. However , o n o t her occasions t hroug hout t he 
d eposi t ion , Mr. Al t ic d id answer. For example, on page 9 of the 
d e posi t ion and c o ntinuing t h r oug h page 1 2 , the debt or responded 
t hat he filed hi s conversion because it would be cheaper i n t he 
l ong run for h im to do so. He e xplained tha t he had no money to 
hire an a ttorne y t o de f e nd t he nond ischargeabilit_ comp la int and 
b e requ i red to go t o a tri a l on the ondischargea b ility compl int . 
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He t e s t i fi e d e xact ly the same way during t he tr ia l . 

He a lso t es tified t hroughout t he d epositi on and throughout 
t e trial that h e was not ex ctly sure. wha t Chap t er 13 wou ld do, 
but he understood t ha t some of his c red itors would get s ome mo ney 
and t hat he moved to co ve rt upon t he advice of his lawyer . 

The Court fi nds that t he conversion wa s on advice of the 
l awyer and wa s to avo i d t he cost o f l itigation and probability of 
a j udgme n t of nondischa rgeabi lity. 

Finally , the creditor s uggests t hat the filing of t h e mot ion 
to convert i mmedia ely prior to the entry of an order of defaul t 
judgmen t on a nondi schargeable debt i ~ Chapt er 7 is an attempt by 
t he debtor t o manipulate t he Bankrupt cy Code . 

Conclusions o f Law and Discussion 

The Eighth Circuit Court of Appea ls has c lea r ly spo ken 
concerning t he duties of the bankruptcy judge wi t h rega r to a 
Chapte r 13 plan and t he analysis that i s require d for a 
de t ermination that such case or plan v iol a t e the good faith 
r equire me nts of t he Bankruptcy Code. The Eighth Circuit d ec is i on 
i n the case o f In re Es tus, 695 F .2d 311 (8 t h Cir . 1982 ) liste d a 
number o f f a c tors that the Court must consider pri or t o making a 
find ing tha t the case or p l n has been filed in good f ait • 

S i nce t he Estus decision, the relevant sections of Chapter 13 
of t he Bankr uptcy Code have been amended to include the 
r equiremen t t hat the debtor pay all o f h is or her disposable 
income int o the plan for a th·~ee-year per i od f rom conf i rmat ion 
date i f an unsecured creditor or t he t rustee objects to a p lan 
which does not i~clude all isposable income. See Se c t ion 
132 5 (b)(1)(B). . 

Recently the Eight Circuit had the opportunity to r evi ew the 
good faith requirements of Chapter 13 i n ligh t o f the decisio n by 
the Bankruptcy Court of the Distr i ct of Nebraska that a Chapter 1 3 
debtor could propose a plan which would discharge h i s obligation 
on a federally insured student loan and still not violate t he good 
f aith requirements of the Code. Education Assistance Corporation 
vs. Zellner, Slip Op., September 3 , 1987 (8th Cir.). 

In Zel l ner , the Circuit Cour t reaffirmed Estus by stating 
that "the simpl e fact t hat a loan t hat i s nondischar geab l e under 
Chapter 7 does not ma ke i t nond i schargeable under Chap t e r 13". 
~ age 3 of the Slip Opinion. The Court t hen analyzed the good 
fa ith r equ irements of 11 U. S. C. § 1 325 (a)(3) . At page 9 of t he 
Slip Opinion the Circuit Court suggests tha t the g ood faith 
inquiry, since t he amendment of the statute concerning di sposabl 
i ncome, should focus on facto r s "such as whether t he d ebtor has 
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sta ted h is debts and expens es a ccu r a te l y ; w e t h er h e has made any 
fra udu l e n t m·sr pre s enta tion t mis lea d the Ban kruptcy Court ; o r 
w.e t her he h as u n f a i r l y ma n i pula t e d the Bank r u p t cy Code . " 

Th is Cour t h a c on s idered the l ega l requirements as sta t e d b y 
the Ei g h th Ci r c u i t. Th i s Court n o tes tha t the ma i n obj e c tio n o f 
th i s c r edito r c o n ce r n s the a ct i o ns y one c o-debtor, Mr . Al ti c , 
wi th r egard to t he c onve rs i o n of th is case from Cha p te r 7 t o 
Chapter 1 3 a nd his i tent ion a nd reasons for such convers i o n . 
Mrs. lt i c was n o t indebt e d to t his credi t or. Th i s c redi tor h ad 
no c laim that any oblig a t ion exi sted as be tween 1rs . Alti c and 
th i s c r edito r. There f o re , Mrs . Altic a ppar ently c ou l d convert 
f r o m Chapt er 7 to Ch apter 13 wi t h o ut obj ection by this c r ed i t o r . 

The Co ur t has r ev i ewed the testi o n y conc ernin g i c o me and 
expense s. Mrs . Al t i c is now and wi l l p r obab l y be f or t h e f u t ure 
l i ited to min i mum wag e l abor pos i tions . She previously h e l d a 
p os it ion of trus t and wa s convi cted of embez lement . 

Mr . Alti c is t o ta l l y d i sab l ed u nde r t he Socia l Se c r i t y 
standa r d s a nd i s o n r e g ula r med ica t ion f o r a seriou s he ar t p rob l e m 
with the u nd i s p u t e d tes t imo n y t h a t the prognos i s for h i s future i s 
gu rded . 

After r evi e wing t he e v i dence, the a r g ume ts of c oun sel, -he 
br i e f a d t he requ i r ements as s tated by t he Eight h Circuit, th i s 
Cou r t finds t ha t none o f the act i ons by the debtor , Mr. lt ic , are 
i n bad fai t h . Mr . Al t ic, l i ke other debtors , takes the advi c e of 
his l awyer. Hi s l awyer has ma de some tactical dec i s i ons wi t h 
reg a rd t o whi ch c h a p t e r t o hoose and, when it appeared that 
expens ive l i tigation mi ght be i nvolved wi t h this c reditor and t h a t 
t h ere wa s a p o s sibi l i t y tha t the Co rt c ould find t h is credi t o r ' s 
debt nond isch a r geable , Mr . Alt i c 's lawye r a dvised him t o with d r aw 
from Chapter 7 and p oceed u nder Chapte r 13 of the Bankr upt c y 
Code. Ther i s noth i ng improper a bout t h i s act i vity . 

Even if the ou rt wer e to f i nd t h at the actions of Mr . Alt ic 
were imp r oper o r an attemp t t o manipula te the Bankr p t c y Cod e , 
such action s s ho uld n o t be imputed t o Mrs . Alt i c. She h as 
separ ate debt obl iga t ions and t h ere has been n o objection by a ny 
o f her c r e d itor s to t h e Ch apt er 1 3 f i ling o r the Chapter 13 p lan . 
These are joi n t d ebtor s wi th a j oin t plan and t h e a ct i o n s , need s 
and f inancial c ircum s t ances o f both debtor s must be cons i dered by 
this ourt . 

Sep a r a te f rom t he " goo d f ai t h " q uest i on , the Co ur t does 
determ i n e t hat th1s pla n canno t b e conf irmed . It must be amended 
to prov i d e that al l d i spo sable income s h a ll b e c o n t ribute d dur i ng 
the li fe of the pla n . I n add i tion, it must be amend e d to s ow the 
a tua l i ncome and e xpe se~ o f t hese debt ors at this t i me as well 
as proj ected income a nd ex enses during the li f e of t h e p lan . 

I 

! I 
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Therefore, t he objec tl o n of the credi tor is sustained i n part 
a nd overr uled i n part a nd t he debtors are granted 30 d ays to f ile 
an amended lan. 

Separa te J ournal En t ry shal l be fil ed . 

DATED: Octobe r 22 , 1 987 . 

BY THE COURT: 

Copies a i l e d to~ 

Mary Power s, Atto r ne y, 7000 West Center Road, Omaha , NE 

R. J. Stevenson, At torney , 1500 Woodmen Tower , Omaha, NE 

Kathleen La ughl i n , Attorney, Omaha Grain Exchange Bldg ., Omaha , NE 


