I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF NEBRASKA

IN THE MATTER OF

CHARLES & MARI A ROBERTS, CASE NO. BK97-80330

N N N N N

DEBTOR CH 7

VEMORANDUM

Hearing was held on June 23, 1997, on the Trustee’'s
Obj ection to Claimed Exenptions. Appearances: John MNanmara
for the debtor and Kathryn Derr for the trustee. This
menor andum cont ai ns findings of fact and concl usions of |aw
required by Fed. Bankr. R 7052 and Fed. R Civ. P. 52. This
is a core proceeding as defined by 28 U S.C. 8§ 157(b)(2)(B).

The debtors, on the petition date, were a nmarried couple
wi t hout children. They claimd a homestead exenption in
certain real property which had been the residence of both of
the parties prior to their marital separation and was still
the residence of one of the parties on the petition date. The
Chapter 7 trustee has objected to the claimof exenptions on
two theories. First, the trustee suggests that nmarried
coupl es without children have no right to a honestead
exenption under the | aws of Nebraska. Second, the trustee
suggests that because the debtors were separated on the
petition date and in the process of a dissolution of marriage,
and because the real property was sold within weeks after the
petition date, the debtors had no intent to preserve the
property as a homestead and, therefore, are not eligible for
such honmestead exenption.

The objection of the trustee is deni ed.

As mentioned, on the petition date, the debtors were
married, one debtor was residing on the prem ses which is
claimed as a honmestead, and the parties, during the marriage,
had no children and no other persons who would qualify as
dependents were living with the debtors.

Section 40-102 of the Nebraska Revised Statutes
identifies the property available to be clained as a honest ead
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and a classification of the claimant.! A claimant may be one
of two types. First, if the claimant is married, the claimant
is authorized to choose the exenpt property fromthe husband’ s
or the wife’'s property. On the other hand, if the claimant is
unmarried and the head of a household as defined in § 40-115,
the claimant may claimthe honmestead from any of the
claimant’s separate property.

Prior to 1979, 8 40-115 defined the head of a household
in two different ways. First, if the claimant was a married
person, the husband was identified as the head of the
househol d. Second, every person who had residing with himor
her certain classes of persons who were identified as
dependents was defined as a head of a househol d.

In 1979, 8 40-115 was anmended by the Nebraska
Legi slature. The anendnment deleted fromthe definition of
head of household the first subsection which identified the
husband as the head of household if the claimnt was marri ed.
This legislation was part of an update of the Nebraska
statutes whereby the legislature attenpted to renove gender
specific statutory references or preferences. For exanple, 8§
40-115(2) was al so anended to provide that a brother of the
claimant as well as an unmarried sister, could qualify as a
dependent for head of household purposes. |In addition, the
amendnment was not, in and of itself an exenption statute.
That is, the subject matter was not the exenption statutes
specifically, but was intended to, and did, conprehensibly
deal with the gender specific references in all of the
Nebr aska st at utes.

The deletion of the 8 40-115(1) reference to the husband
as head of household did not elimnate the 8§ 40-102 provision
that a claimant, if married, w thout reference to “head of
househol d” status as defined in 8 40-115, had a right to a
homestead as defined in 8 40-101. Section 40-101 refers to
the ternms “claimant” and “owner.” Section 40-102 refers
“claimant,” if married, and “claimant,” if not married. Only
if claimant is not married does one need to refer to the
definition of “head of household” in 8 40-115 to determne if
the claimant qualifies for the exenption.

IAI'l further statutory citations will be to the Nebraska
Revi sed Statutes unl ess otherw se indicated.
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This anal ysis of the statutory provisions is consistent
with pre-amendnent case law. In the case of Brusha v. Phipps,
86 Neb. 822 (1910), the Nebraska Supreme Court, comenting
upon why a wi dow who had purchased a residence after the death
of her husband and who had no dependents living with her was
not eligible for homestead exenption, stated:

Since she was not married, in order to
entitle her to the honestead exenmption, she nust
have been. . .the head of a famly.

Ms. Brusha falls within neither of the
di visions. She was not married, and was not
head of a famly and, therefore, was not
entitled to claimthe property as a honest ead.

ILd. at 824.

Earlier, in Palnmer v. Sawyer, 74 Neb. 108 (1905), the
Court, although discussing the continuing right of a w dower
who had qualified as a head of household at the tine of
purchase of the real estate, but no |longer had dependents
living with him referred to the situation of a married couple
with no dependents. It said,

If the honmestead in controversy had been
sel ected fromthe | ands of the deceased wi fe,
there could be no doubt but that, under the
provi sion of Section 17, supra, on the death of
the wife, the homestead right would have
descended to the husband for |ife, whether any
children had been born of the nmarriage or not.

Id. at 112.

It is clear that fromthe early years of this century,
t he Nebraska Supreme Court has interpreted the honestead
exenption statute to permt a married person to claima
homest ead exenption sinply on the basis of the marital status.
It has also permtted a single person to claimthe honestead
exenption on the basis of qualification as a “head of famly”
as that term has been consistently defined in 8§ 40-115.
Therefore, with regard to the trustee objection that a marri ed
couple with no children cannot claima honestead exenption,
such objection is not well taken.
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Wth regard to that portion of the trustee’s objection
concerning the assertion that a couple which is still married
on the petition date but is contenplating a divorce and sal e
of the residence not being qualified for the honestead
exenption, the trustee provides no statutory or case | aw
authority. The parties were still married on the petition
date. One of the parties still remained residing on the
prem ses on the petition date. Shortly after the petition
date, the parties agreed to a sale of the property and it has
been sold. Case |law in Nebraska is to the effect that once a
person qualifies for the homestead exenption, that person does
not | ose the status of a honestead exenption clainmant. The
honest ead can only be divested in the manner prescribed by
statute. One of the first cases to suggest that this is the
| aw was Pal ner v. Sawyer, supra. See also, Ehlers v.
Canpbel I, 159 Neb. 328, 333 (1954).

Section 40-116, even for a certain time period, protects
the proceeds of the sale of a honestead, whether the sale be
voluntary or for the satisfaction of a lien. Therefore, even
if the homestead of the debtors had been sold prior to the
petition date, but within six nonths thereof, the $10, 000
homest ead exenpti on amobunt woul d be protected from creditors.

I n conclusion, the objection to the honestead exenption
i s denied.

Separate journal entry shall be filed.

DATED: July 1, 1997
BY THE COURT:

[s/ Tinothy J. Mahoney
Ti not hy J. Mahoney
Chi ef Judge

Copi es faxed by the Court to:
DERR, KATHRYN 496- 0766

Copies mailed by the Court to:
John McNamara, 3610 Dodge, Suite 220, Omaha, Ne
68131
James Stunpf, Trustee

United States Trustee
Movant (*) is responsible for giving notice of this journal entry to all other
parties (that are not |isted above) if required by rule or statute.
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Def endant (s)

Before a United States Bankruptcy Judge for the District of
Nebraska regarding Trustee’'s Objection to Claimed Exenpti ons;
Resi st ance by the Debtors.

APPEARANCES

John McNanara, Attorney for debtor
Kat hryn Derr, Attorney for trustee

| T 1S ORDERED:

Trustee’s objection to honestead exenption is denied.
See menorandum t his date.

BY THE COURT:
/[s/ Tinothy J. Mahoney

Ti not hy J. Mahoney
Chi ef Judge

Copi es faxed by the Court to:
DERR, KATHRYN 496- 0766

Copies mailed by the Court to:
John McNamara, 3610 Dodge, Suite 220, Omaha, Ne
68131
James Stunpf, Trustee
United States Trustee

Movant (*) is responsible for giving notice of this journal entry to all other
parties (that are not listed above) if required by rule or statute.



