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Th is mat t e r came on for hearing on January 21, 198 7 , on the 
ob j ec t i o n of Tri-County Bank & Trust Compa ny to t e claim filed in 
th i s proceeding by Timmons Building Serv ice, Inc. Appearing for 
Tr i-County Bank & Trust Compa ny were Jerrold L. Stra sheim and Mary 
Swick of Baird, Ho lm, McEachen, Ha mann & Strasheim , Omaha, 
Nebraska . Appear i ng f or Timmon s Bui ld i ng Serv·ce, I nc ., was Larry 
R. Foreman of Sch i d, Mooney & _Frederick of Omaha, Nebraska. 

Fac t s 

The d e btor filed i ts peti t i o n for rel i ef under 11 u.s.c. 
Chapter 11 on Se p t e mbe r 29 , 1982. On the same day, Ce ntral 
Storage a nd Va n al s o f i l ed a Chapt er 11 petit ion i n t is Court . 
Ce n t r a l Transfe r - and Distrib u tion Company ( "Cent r a l Transfer 11

) and 
Cen t r al Sto r age and Van (" Ce n t r al Storage 11

) a re separate 
corpora t i ons wh i c h , prior t o the i r fil i ng of Chapter 11 petitions , 
bot h ope rated out of premi s e s at 82 8 So. 1 7th Street, Omaha, 
Ne braska . 

On September 2 4, 1981, Ce n t r a l Storage e n tered into a 
c ontract with Timmo n s Bui ld ing Servi ce, Inc., ("Timmons") . Mr. 
J ay Smi l ey s i gned the con tract for Ce n t ral Storage and Mr. Jerry 
Timmons s igned the contrac t o n behalf of Timmons Building Service, 
Inc. Under the terms of t he contract, Timmons agreed to construct 
for Ce ntral Stora ge a Star build ing for the p r ice of $157,467. A 
l a te r change i n o r der i ncreased t he price to $16 1 ,396.81. Central 
Trans f er , the debtor herein, wa s not a party to the contract. 

Con s tructio n on the buildi ng began , a nd a s i t progressed, 
Timmons s e n t i nvoices to Centra l St o rage f o r performance that had 
been r end ered. No invoices we re sen t t o Centra l Tra nsfer. The 
i nvoi c es we r e paid by Central Storage . The building was 
substan tiall y completed in April of 1982. Some pa i n ti ng r emained, 
wh ich ~as competed i n Ma y of 1982. Sho r tl y a fter t he completion 
o f t hE bu ilding, Jerr y Timmons met wi th Ja y Smi l ey. At that time , 
Mr. Srri ley told Mr . Timmo ns tha t , du~ to financ i a difficul t ies of 
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Central Storage , no furt he r payments would be f o rthcoming. Mr. 
Timmons then had a t itle search made o n the rea l e sta te on wh ich 
the Sta r building had been bui lt . When he rec e ived t he re s ults o f 
the titl e search, he lea rned t h t the real e s t ate o n which the 
bui ld i ng had been bu i l t und e r c on tract with Ce nt ral Storage was 
owned b y Central Trans f er and not by Centra l S t ora ge . Mr . Ti mmons 
then f i led a mechan i c ' s lien aga inst Centra l Stor a g e but on t he 
real esta te owned by Central Tra nsfer. The me cha n i c 's lien, which 
was signed by Jerry Timmons, states tha t Central Transfe r was t he 
o wner of the said premi se s and that Centr al Sto rage was the 
contractor on said build ing and act ing for t he owner. (Se e 
Defendant's Exhib i t 13 • 

On September 29 , 1 981, Timmo n s filed a suit to f oreclose its 
mechanic's lie n in the District Court of Douglas County, Nebraska, 
n a ming both Ce nt ra l Storage a nd Centr al Trans f e r as def e nd ants . 
Whe n the Cha p t e r 11 pe t itions f ile d by t he t wo corpor at i o ns 
e ffected a s tay of t he foreclosure suit, Ti mmo n s filed a s e parate 
proof of cla i m i n t h e Chapte r 11 case of each c o r po ration. 

In his deposi t i on , J erry Timmon s t es ti fi ed t hat he beli e ve d 
that Ce ntral Transfe r and Di s tribut i on Company a nd Ce ntra l Storage 
and Van Co mpany were one and t he same . Howeyer, he a lso tes tifi e d 
that, on all docume nts r elat i ve to the contract to build t he Star 
building , Ce ntral Sto rage was l i sted a s the cont~act ing party . In 
fa c t, Mr . Timmons test i fied in hi s d eposi t ion that the cont rac.t in 
connect ion wi th t he building w s be t ween Timmon s a nd Cent r a l 
Stora ge. (See Pla i nti f f ' s Exhibit 27 ). Ti mmon s c ontends that its 
cla i m against the debtor h e re i n in t he amoun t of $ 5 4 , 70 8. 39 p l us 
interes t , co ~t s and attorneys ' f ees should be all owed beca use 
Ce ntral St orage was act ing as an agent fo r Ce ntral Trans f e r. 
Tri-County Ba nk a nd Trust Company, Inc. , as the ma jor unsecu red 
cred itor of t h e debtor, has obj ected to t he claim o f Timmons, 
allegi ng tfiat i t here was n o a gency r e l a t i o nship be t we e n Central 
Sto r age and Cen tral Tr a nsfe r , and f ur ther , that i f there were a 
v alid c ontrac t betwe en Centra l Transfer a nd Ti mmons, the 
mecha n i c's lien wou l d be i nva lid because it was not time ly fil e d . 

I s s ues 

- 1. Wa s Ce ntral Sto rage act ing as a n a gen t f o r Ce n tral 
Tr ansfer, thus effecting a c ontrac t between Centra l Transfer and 
Ti mmons? 

2. If a contract did exist between Ce ntral Transfer a nd 
Timmons , is the mechanic's lien f iled aga i nst Centr a l Trans fe r by 
Timmons ne verthe l es s invalid be cau se it was un t ime l y filed? 

De cision 

Cent r a l Tra nsfer and Di s t ri bution , the d e bto r here in , and 
Centra l Storage a nd Van a re separate e ntiti es . Th e e vi d e n c e 
p r ese nted does no t s uppor t a finding that Central Storage was 
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acting as an agent f or Ce n t r al Transfer when it contract ed for the 
building. Therefor e, the r e is no c ont r ac t between Cent r a l 
Tran s fer a nd Timmons, and the mecha nic' s lien filed by Ti mmons 
aga ins t the property of Cen t ral Trans f er i s i nval id. The bank's 
ob jection to t he cla im of Timmons Bui l ding Service, I nc., should 
be and is susta i ned . 

Di scussion 

sect i on 52-101 of the forme r Mechanic 's Li en Act (which was 
in effec t when the c ontract in t he i nstant c ase was made) pr ovides 
in perti nent part as fo llows : 

"Any person who sha l l pt:rform a ny labor 
or furnish any materia l, machinery, or 
f ixtures ••• by v ir t ue of an open r unning 
account or a contra ct o r agreeme nt , e xpress or 
i mp lied, with the owne r thereof or his agent, 
sha l l have a l i e n to sec u r e t he payment of the 
same upon such house, mi ll, well, c i stern, 
manufa c tory, building, or appurte nance and the 
l ots of land on wh i ch t he same sha ll s t and or 
the wo~k is performed, and s uc h lien sha ll 
i nclude t he rental value of any equi pment 
f urni shed." Nebraska Revised Stat utes 
( Rei ssue 1 974 ). 

Ti mmons has arg ue d tha t Ce n tra l Storage was a cting as a n 
a gent f or Cent r al Transfer at t h e time t he cont rac t was made 
be tween Mr. Smiley a nd Mr. Timmons. In support of tha t 
pr opositi n , Timmo ns ha s c ited numerous cases which put forth 
var i ous theorie s such as imp lied a gency , assent wi t h knowl edge, 
r a t ific a t i on , es t oppel, and other re l a ted theories. However, 
af t er revi ewing the case la~ pr~sented by Timmons, as well as the 
depo s i t i ons o f Jerry L. Timmons-and Norma Wat t s, who was a 
di r e c t or o f Central Tran f er at t he time of the contract in 
ques t ion, this Cour t rema ins unconvinced t hat there has been 
suffi c ien t e v ide nce presen t ed t o support a finding that there was 
some kind o f age ncy rela tions h ip betwe en t he two corporations . 
The f ac t tha t Central Transfer a nd Central Storage operated out of 
the same b u i l ding a nd -had s ome of the same direc tors and 
shareho lder s doe s no t indicate t ha t they necessa r ily were one and 
the same entity. J erry Timmons himself has stated that the 
contract was betwee n Centra l Stora g e and Ti mmons. This Court can 
find no evide nce t ha t Ce ntra l Storage was acting for Centra l 
Tra nsfer, a nd, ther efore, the contr ac t was between Centra l Storage 
and Timme s , no t be t ween Centra l Transfe r and Timmons . As there 
was no contract , the me chanic's lien f i l ed by Timmons against 
Ce nt r a l Transfer is invalid. 

Having fou nd that no contract e xis ted be t we en Cent r al 
Transfer and Timmon s , it i s unne cess ary t o reach the que stion of 
whether o r not the lien was time ly fi led. 
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Thi s memorandum opinion shall constitute f ind i ng s o f fa ct and 
~onclus i ons of law required by FR P 52 and Bankrup tc y Ru le 705 2 . 

Separate Journal Entry shall be filed. 

DATE D: March 31, 1987. 

BY THE COURT : 

Copi e s mailed t o : 

Jerrold L . Strasheim a nd Mary Swick, Attorneys, 1500 Woodmen 
Tower, Oma ha, NE 68102 

Larry R. Fo reman, Atto r ney, 1800 First Nat 'l. Center, Omaha, NE 
681 0 2 


