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MEMO~~NDUM AND ORDER 

This ma tte~ i s be fore the Cou~ t on appea l fr o m a fi nal 

order of t he bankrupt c y court ev idenc e d by a jou rna l en try dated 
·, 

' .. 
Februa ~y 11, 1 985 (Adv . Fil ing No . 27). Through the journal 

e nt ry, t he Un i ted States Ba nk~upt cy J udge Dav i d L. Cr a wf o rd 

de~ied a mot i on to ame nd j ud gme nt as t o appell a nt frank Hambr ic ' s 

counte r claim or 1n t he a lternative, f or a nt:> w t !e idl vii the 

co unt e ~cl a im. Upon ca refu l revi ew of the ~eco rd s ubmi t ted o n 

app ea l and the p art i es ' b ri ef s , t hi s Court f ind s the ba nKrup tcy 

court's decision should be affirmed. 

On June 28 , 1984, deb t o r Ce n ten ni a l Communic . ti o n s , 

In c. , ( Ce n ten ni a l) fil ed a compla int before the bank~uptcy court 

seek ing, in pa rt , the tu rn over by defenda nts of certa in 

accounting books a nd reco rds on t he debto r p u~ suan t to 11 U.S.C . 

§ 5 4 2 (e) (.t.. dv . Fling 'o . 1 ). Ther ea f ter , the Ha mb rics fi led a n 

~ a r.s we r and coun l c r l aim (Adv . f ilin No . 7) . Thereir. , t h'= 
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a ppellants c l a im they had a va lid posse sso~y li e n on the de bto ~s · 

b o o k s and ~ecords under the prov is ions of Sect ion 38-21-101 of 

the Colo r ado Re vised S tatute s. Additionall y, Frank Hambric 

asserted a cou n te r cla im seeki ng re covery of the sum of $32, 336.68 

r e pre s e nt i ng account i ng se rvices and e xp e nses p r o v ided Cen tennial 

by him from 1981 to 19 84 . Ju d ge Cr aw fo rd re fu sed to c omp e l the 

document tu rnover and by j udgment file d November 14, 198 4, 

dism i sse d on the mer i ts Ce nte nnia l ' s compla int. T he counte rc la i m 

was not me nt io ne d in t he Nov e mber 1 4 judgme nt . 

Before this Court addresses the me r its of the appea l, 

it is prude nt t o state the general standa r d of rev i e w tha t guid e s 

the Court i n matters such as th i s . On a ppe a l, a d ist r i ct court 

is not bound by the b ankr u ptcy j u · ge' s conclu s ions of l aw; 

however , the b ankr up tcy j u d ge ' s f ind ing~ o f fa ct a re e ntit l ed to 

stand unless c lear l y errone ou s. In re American Beef Packers, 

Inc., 457 F .Supp. 31 3 , 314 (D .Neb. 197 8) ; see a lso Bankruptcy 

Ru le of Proced u r e 8013. 

F rank Hambric r ai se s the following t wo i ssu e s o n 

app e al: 

(1) Whe ther defendant Fr a nk HaDbric i s ent it l e d to a 

judgme nt on hi s count e r c la i m; 

(2) Amo u nt d e fen da nt F r ank Hamb ric is e nti t led to on 

his countercl a im. 

Whi l e it is true tha t the b .: nkruptc y court or de r file d 

Novembe r 14 d id not s p ec ifi ca lly address Fra nk Hamb ric 's 

counterclaim , hi s r eq ue s t fo r c om pen s a ti o n wa aoores sed ~y th e 

.h ~k rupt c y c o u rt ur1ng a Fe b ru a ry 11 , 198 5 , hearing o n 
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appellant's mot ion to a mend judgme n t, or f or n e w trial. Judge 

J 
Crawford ruled that he c ou l d no t c ompel any p a yme nt of mone y 

alleged owed by Cent enni a l to a ppell ant becau se the debtor's 

Chapte r ll pl a n ha d bee n confirmed and a ppellant could not 

parti c ipate in i t (Tr. 5). 

Appel la n t requests compe nsation fo ~ services rende~ed 

t o t he bankrupt a re bot h p re- and po s t-pe tit ion . Mr. Hambric wa s 

required to f ile a p roof of cl a i m pursuant to Ba nk ruptcy u le of 

Pr o cedure 3003 f or t he p re -petition debt. Evide nce of such a 

proof of c laim was not p~e sen ted at t r ia l, and Judge C ~ awford 

p r operly denied appell a nt's request for c ompensa t i o n . 

Much of the post- petition c la im a pp ears to be for the 

emp l oyment of a prof essi o nal pe r on to a s s ist in the 

administrati o n of the ba nkrupt ' s estate~ See 11 U.S .C. § 3 31. 

Compe n s at ion t o such an ind ivi du a l i s all owe · o n ly a fte r he 

appli e s t o the Co u rt and a he a r i ng is he ld on the matt e r. I d . ; 

se e also ll U.S. C . § 50 3. S i nce Mr. Hambr i c p re sented n o 

evide nce indica ting that the Secti o n 3 3 1 procedure had b ee n met, 

Judge Cr a wford p r operly deni e d appe llant' s compensat i on request 

f o r pos t-pe t it i o n accounti ng s erv i c es r e nd e r ed . Accord inql y , 

IT IS HEREBY ORDERED t ha t t he ban krupt c y c ourt ' s d e n ia l 

of ap pellant 's moti o n to amend j udgm e nt as t o the c o unt e rcl a im o r 

in t he a lt e rn a tive fo r a ne w trial on t he c ounter cl aim i s 

a f fi r me c1. 

DP>.T ED t hi s I ~ cia y of J u ly, 19 8 6 . 
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