
/ IN TH E UN I TED STAT ES DISTRI CT COURT 
FOR THE DI STR I CT OF NEBRASKA 

D 
AT_ 

JU N 3 0 l~cu 

IN RE : ) 
) 
) 
) 
) 

BK 83 20 ~~11 iJm L. Olson, Clerk 
CV 86- -@2 3 Depu 

CARL R. NELSON, 

De bto r. ORDER 

Th i s ma t ter is before the Court on a ppea l from .an order of 

the Ban kr uptcy Court dated Nov mber 25, 1986 , overrul i ng th e 

deb t or's mot i on to ho l d the Arcadia Sta t e Bank ("Arcadi a " ) and 

others in cont empt fo viola t ing the automa t ic st ay . Upon be ing 

informed in t he pr emi ses, th e Court find s tha t t he d ci si on of the 

: . .:-. :., . . · · :: cy Cour t should be affirme d. 

On J an u~r j ~r , 1.984, ~: r - ? : a, the princip l e s ecure d c red itor 

of t he deb tor Car l Ne lson , was gL , ' ~ r eli e f fr om the aut omat ic 

stay by t he Bankrupt cy Cour t. Nelson a~~~~~ L' 0rde r gran t ing 

relief but was unsuccessfu l in ob t aini ng a stay of t"1e 0 ~~ : z k rup t cy 

Court's orde r pendi ng appeal. Wh i le t e app ea l was pending, 

Ar cad i a ob t ai ne d a summary judgment i n r eplevi n aga i ns t e l son i n 

state court. Arca d i a also app ealed to t he Nebras ka Sup reme Court 

an ad verse jury verdic t regarding the owners hi p of certain 

~ ,:· ope r ty subjec t t o the rep levin . While Arcad i a's a ppea l was 

unde r submi s s i on wi th the supreme court, this our t reversed the 

orig i nal order of t he Bank r upt c y Cou r t grant i ng r e lief f rom t he 

st ay. 

At t he outset , the Court notes that t he Bankru p t cy Court's 

findings of f ac t are s ubject to th e c l ea r l y e rroneou s s t andar d, 

whi le its l e gal conc lus i ons are sub ject to de novo rev i ew. I n r e 

Ma r t i n , 7 6 1 F • 2 d 4 7 2 , 4 7 4 ( 8 t h C i r • l Y 8 5 ) . 



---- ~ 

I f ther e is no au t omatic stay i n ef f ect , an action for 

cont mpt of th e au t omatic stay p rov i s i on is obvious ly without 

meri t . Until r eversed on Ma y 9, 1986 , the Bankrup t c y Cour t 's 

order gra n ti ng Arca dia rel ief from t e stay was vali d and in 

f orce . Th e acti ons taken by Arcad i a be t ween th e t ime of the 

or i gina l Bankruptcy Court or der and the time it was reve rsed were 

not prohibi t ed by t h e automatic stay and may not be the source o f 

an order o f contempt. Nelson apparent ly argues that the mere 

appea l of an order sus pends its operation. Absent the entry of a 

stay pend i ng a pp ea l , such is not the case . 

Ne ls on a l so objects to activit i es taken by the trust ee 

appointed to administer his case . The trustee is not subject to 

the automatic stay , · and c ~ r. o t be found i n contempt for a ctivities 

un de rtaken to prop e r l y overs ee Nels on's reor ganiz 2tion. The 

Bankrup t c y Court was within its discretion in overruling Nelson's 

mo tion. Th e decision of the Bankruptcy Court shall be a ffirmed. 

In ligh t of t h is r esolution of t h e . issues pres en t ed, the 

Court shal l also deny Nelson's motion (fili ng 16) to consolidate 

and his expedi ted motion (fi li ng 18 and 19) for a temporary 

r e s training order as moot. 

Accordingly, 

I T IS ORDERE D as f ollows : 

l . The decision of the Bankruptcy Cour t should be and hereby 

is affirmed. 

2. The debtor's mo t ions (filings 16 , 18 and 19) shou ld be 

and hereby are de ni e d as moot. 
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3. This ac t ion shou ld be and he reby is d ismi sed. 

DATED this 3()~ day of Jun e , 198 7. 

BY THE COU RT : 

- J-

C~ ARLEN BEAM, CHIEF JU DG E 
UN ITED STATES DISTRI CT COURT 


