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UNITED STATES BANKRUPTCY COURT 
FOR THE DI STR ICT OF NE BRASKA Published at 

82 BR 1013 
IN THE MATTER OF 

C. R. DRUSE , SR., LTD., 
Partnersh ip , 

DEBTOR 

MEMORAN DUM OPINION 

CASE NO. BK8 7- 3 4 G 

Cha p ter 1 2 

A hea ring on c o nf irmat ion o f c. R. Druse, Sr . , Ltd. ' s , 
("debtor" ) Cha p ter 12 plan was heard o n September 2 5 , 1 98 7. 
Appear ing on be ha l f o f debtor was William Bi ggs ; t he I n t erna l 
Revenue Service ("IRS ") was represented by Steve Russe ll and Lo r en 
Mark . Fo l l owing t he hearing , al l parties were ·req ue sted to submit 
briefs address ing the legal issues raised at the hear i n g. 

S tateme nt of Fact s 

Char le s M. Druse d ied on J anuary 1 4 , 1 9 77 . The e xecutor of 
his ~ s tate electe d a special use valua t i o n of the estate property 
a3 permitted by Sectio n 2032A of the I n ternal Revenue Code 
("IRC"). This special use valuation lowered conside ra b l y the 
total amount of estate taxes due becaus e Sect ion 20 32A a l lows the 
estate _property to be valued pursuant to its actual u s e ra ther 
than its market value. The executor al so e l ecte d i nsta l lment 
payments of the esta te tax li ability as permit ted b y Section 6166 
of the IRC. Section 6166 of t he IRC pe r mi ts payment of interest 
o nly on the tax due fo r five years followed by installme nts o f 
principal and interest over a ten-year pe r iod. 

Section 6324 of the IRC created an automatic lien upon 
d e cedent's gross estate for ten years af t er h i s dea t h in an amoun t 
equal to the total estate tax due. 

This s pec ia l use property was trans f e r r ed to dece d ent's 
t r a ns f erees and beneficiaries by mea ns o t her than d ecedent ' s wi ll. 
For example, pa rt of the property was held by d e cedent i n j o i nt 
tenancy. Upon decedent's death, ownership ves ted in t he surv ivor. 
Other portions of the special use property had been t r ansferred by 
decedent prio r to h i s dea th, but he retained a li fe e s tate in the 
property. 

So that an estate as taxpayer does not a vo id estate t a x on 
these t y pe s o f prope r ty transfers, Co ngre ss enacted Sections 2 034 
to 20 42 o f the IRC. These sections bring certain types of 
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proper ty transf r s by d ecedent, like the t wo preced in examples- ­
wh i ch t r ans fers are not a r e s ult of decedent's will or of 
statu o ry intesta t e s ucc e ssion-- back into dece e n t' s g ross es t ate 
f or estate t ax pur po se s 

Sometime a ft e r decedent's death, deceden t 's t ransferees 
tra nsfer red t he spec ial use property , wh ich had been included in 
deced e nt's gro ss e state by operation o f Sect ions 20 3 4 to 2043, to 
deb or . 

In 1980, debt o r mor tgaged a port ion of this prope r t y to the 
Federa l Land Bank and in ear ly 1983 mortgaged another parce l to 
t he Horne Federal Sav ings and Loan. Su bsequent to the g ranti ng of 
thes e securi t y i t e res t s, on July 21, 1983, the I RS fil ed Sec t i o n 
63 2 4B liens on po r tions of t h e estate property . A Section 6324B 
lien encumbers property in an a mount equa l to the addi tiona l 
esta t e t ax that would be payable if t he proper t y were va lued at 
its market value rather t h an valued according to its pre s ent use. 

On Janua r y 8 , 1 87 , the IRS fi led n o t ice of a Secti o n 6321 
lie n against the esta te of Charles M. Druse iri various Nebraska 
count y o ff ices and i n February of 198 7 fil ed notice agai nst t he 
hei rs /trans ferees of t he es tate. Section 6321 o f the I RC 
a utho r izes a lien on all p roper t y o f a taxpa ye r who neglec t s or 
refuses to pay, a f ter demand, any tax due. No not ice of Section 
632 1 l i e n s were f i led a gain s t debtor . However, a Sect i on 6 331 
not i c e o f se i z ur e o f debtor ' s p r operty was f iled by the IRS. 
De b or Exhibit . o . 4. Section 6331 o f the I RC, i f certain 
requ irements are met, allows t he IRS t o s e i ze and s ell property of 
a t axpayer if the t axpayer neglec t s or refuses t o pay t ax due. 
Before t he seizure can occur , Sect i on 6 3 31 r equ ires t he IRS to 
make d emand on t he t~xpayer ·t~ pa y wi t h in ten d ays. Th e notice 
can = wa ived if the Secretary find s the colle ct ion of t he t ax is 
in j ~opardy. I n t he instant case, debt or , t he t axpaye r, rece i ved 
no t e n-day demand to pay. 

On February 9 , 1987, debtor filed its Chapter 12 petition f or 
r el ief. De b t o r ' s p lan proposes that a parcel of debtor 's 
p roperty, which d ebtor c laims i s une ncumbered by a ny liens or 
s e cur i t y interests, become secur i t y for the t ax d e f erred unde r 
Section 61 66. 1 Exc e pt for t hi s part i cular parcel , debtor's plan 
e x tinguishes a ll other I RS liens. De btor contends t hat the IRS is 
junior i n pr i or ity t o othe r s e8u r ity ho l der s and, the re fore , t he 
l and value i s insuffi c ient to sat i s fy the IRS l ien s . The plan 
a lso provi d e s fo r paymen t of the estate tax over a period l o nge r 
t han that a llowe d under Sec tion 616 6 of t he I RC. 

1Debto r's appraisal value s t his parcel at $8 6,32 0. 
at 9. 

Debtor ' ~ Br ie f 



-3 -

I ssues Presented 

I. Wh e ther the IRS has either a Sec tion 6324 or 63248 estate 
tax l ~en or a Section 6 321 gener al tax lien on any portion o f 
debtor's property? 

II. Whether the IRS has priority in r elation to secured 
creditors i f the IRS does have valid l i ens ? 

III. Whether deb tor 's Cha p t er 12 plan c a n modify the estate 
tax pa 'ment s c hedu le required by the IRS? 

IV. Whether the Cou r t may permanently extingu ish a lien on 
prope r t y if the lien is valueless ? 

V. Whether the IRS proper ly seized debtor's p roperty as 
authorized by Section 6331 o f the IRC? 

VI . Whether debtor can grant a lien on unencumbered 
prope rty? 

I 

(a) • Section 63 2 4 lien. 

Section 6324 of the IRC a uthorizes an au t o matic l i en on a 
de c edent's gross estate fo r a period of ten years from decedent's 
date of death f o r the amoun t o f es tate tax due. The I RS as s e rts 
tha t this ten-year period can be tolled in certain situation s , 
which the IRS argues; "have' 6~curred in the ins tant case . Debtor 
c o ntends, h owever, t hat "the t e n-year period is abs olute i n 
durat i on , causing the lien to e xpire on January 14 , 1 987 - - ten 
years af t er Cha r l es M. Druse's death . Further , debtor points out 
that, even if the ten- year period has been tol led, Sectio n 
6324(a ) (2) of the I RC d ives t s the Section 6324 l ien from property 
transferred to a purchaser or holder of a security i n terest i f 
such property was acqui r ed by the transfe ror under Sec t i on s 20 34 
to 2042 of the IRC. 

The Court agrees with debtor that the language of Section 
63 2 4( a )(2) of t h e I RC which provide s t hat any " p r o pe r t y i ncluded 
in the g ross estate under Sections 2034 to 2042 ... transferre d by 
. . . such spouse , tra ns feree ... ·or benefici a ry, t o a pur c haser or 
holder of a secur i ty inte rest shall be divested of the [ Sec t i o n 
6324] lien" is applicable . The parties do not dispute that 
debtor ' s prope rty was inc l uded in d e cedent's gross estate by 
ope ration of Se ct i ons 203 4 t o 2042. The plain language o f the 
statute state s that if the Sections 2034 t o 2042 property is 
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trJ lls ; erred to a security i nt r est hol der, t he Sect ion 6324 lien 
is d i v~s ted. The I RS provide s no ca s e law to interp r t Section 
6324(a) (2) otherwise. 

There f ore , although debtor and the I RS p rovided t o the Court 
excellent anal y ses of the di ffering j udicial interp r etations of 
the ten-year du r ation req irement o f t he Section 6 324 l ien , the 
Court finds it u n necessa ry to evaluate this c on f l icting decisiona l 
law. The I RS argument that the security holders have priority 
onl y if they had n o notice o f the Section 6324 lien also need not 
be a ddre ssed. 

Whe n debtor entered into the security agreeme nts with the 
Feder a l Land Bank and Home Federa l Savings and Loa n , t he prope r ty 
s u b j ec t to t h e se s ecu r i t y ag reements became dive sted of t he 
Section 632 4 lien by oper at i on of Sect ion 63 2 4(a)( 2 ). Mor e over , 
any property against which a Sect i on 6324B lie n is filed i s 
di ve s t e d o f the Section 6 32 4 l i e n rega rdl e ss o f whe t he r t he 
p roperty was Section 203 4 k o 2042 prope r t y . Se e, inf r a , ~ (b). 

(b ). Se ction 63 2 4B l ien. 

A Section 6 324B l ien i s a l ien attaching to p r operty i n a n 
a moun t e qua l to the add itional e s t a t e tax t hat wou l d be imposed if 
t he prope rty were no t used f or t he q u a lif ied use o r if t he 
q ua l i f i ed he ir or transferee di s pose d o f the property (other t ha n 
to a fa mily member) within t e n years after d ecede nt' s death . See 
I.R.C. § § 203 2A (c)(a) and 6324B. 

De btor d oe s not dispute the e x istenc e of the Se ct ion 63 24 B 
li e ns. These lie ns we.re f i l e d ,·by the I RS in July 198 3 , subsequent 
t o the perfect i on by : t he secure d par tie s. If the IRS were to 
a s sert only the Section~6 324B liens, the I RS would be j unior in 
prior ity on a ny of debt or 's property t hat is e ncumbered by 
security interests perfected prior to Ju l y, 1983. 

But even if t he I RS were to maintain success f ul l y the 
va lidity o f i t s Section 632 4 l i e n , wh ich is con trary to t he 
Cour t ' s f i nding in paragraph (a ), debtor argues that Sect ion 
63 2 4B(c)(1 ) ext ingui s hes the section 6324 lien. Sec t i on 
63 2 4B ( c) (1) states: "The rul e s e t f o rth i n paragr a phs (1) , (3) 
a nd (4) of s ection 632 4A(d) shall a pply [to a Sectio n 6 32 4B 
l i e n ]." ,. 

Turni ng to Secti o n 6324 (A ) , Subsect ion (d )(4 ) prov ides: "If 
t he r e is a l ien under thi s sec t i on on any p r operty with respect to 
any e state , there s hal l no t be any l ien und e r section 632 4 on such 
pr operty wi t h respe ct to the same e s t ate. " Ac c ordingly , once the 
63 2 4B lien was f iled, the 6324 e s t ate t ax l ien no l onger existed 
by the p la i n language of Sect ion s 6324B (c) (1) and 6324A(d)(4), 
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a lthoug h in this c s e it had a l re dy been div sted by o peration o f 
Se ction 6 32 4(a) (2) d is c us sed in pa ragraph (a) . The IRS provides 
no c a se law interpre ting subsection (d)(4) other wise. 

Consequently the only valid IRS lien o n debtor's p r o per t y i s 
the Section 6324B lien. Because it wa s fi l ed in July, 198 3 , 
holders of security interests perfecte d prior t o J uly, 1983 , ha ve 
priori ty. 

(c) • Se ction 6321 lien. 

Section 6321 of the IRC permits a lien on a t axpayer ' s 
p roperty if the t a xpayer, after demand, does not pay a ny t a x d ue . 
Ho wever, no notice of t he Section 6321 lien s were filed agai nst 
tax paye r /debtor. I RS b r ie f at 12 . For pu rposes of t his decisi on , 
therefor e, the Court finds no Sect i on 6321 l iens on debtor's 
p r operty. 

II 

Ba sed o n the d i s cuss i on in paragraphs (a)~ (c ), t he Court 
finds that t he Section 6324 B l i e ns a re t he only v a lid l iens on 
debtor's pro perty . Because these l i ens we r e filed on July 21 , 
1 983 , subsequent to t h e perfect ion by the o t he r c l a imants, the I RS 
cl a im i s j unior i n priori ty t o t ho se claimants . 

I II 

Th e IRS cla ims that bec ause the use o f the estate property 
h a s changed a nd portions have bee n disposed of, the property no 
longer qua lifies for the Section 2032A special use val uation nor 
for the Se c tion 6 16 6 _installment tax pa ymen ts. Th s , the entire 
debt, the IRS contends~ is ~~celerated, and the t a x due is 
calcula t ed based on t h e ~a lue of the estate without uti li zation o f 
the special u se valuation pe rmitted in Section 2032 A. 

Debtor deni e s t h ese claims . Debtor conte nds that, r e gardless 
of whether t he installment pa yme n ts permi t t ed unde r Section 6166 
are accelerated or whether the e state t ax is reca l c ula t e d based on 
the market value of the property, Section 1222 of the Bankrupt cy 
Code permi ts mod i fic a tion o f the payment schedule of t he es t ate 
tax due. 

Whe the r debtor has los t the s pe cial use valuation pe rmitted 
b y IRS Section 2032A or whether t he IRS can proper l y accelerate 
t he es tate tax owing i s not befor e the Cou r t. But , i ndepe ndent of 
how much e state tax is due a nd whe n it is d ue , Sect i on 12 22(b ) (9 ) 
of the Ba nkruptcy Code2 permits t he Court to approve Chapter 12 

2This sub s e ct ion r e ads : "[The plan may] provide for payme nt o f 
allowed secu red c laims c onsistent with Section 1225(a)(5) o f this 
title, o ver a p e riod exceeding the pe riod permitted under Section 
12 22 ( c )." 11 u. s . c . § 1 22 1( b)( 9 ) (1 987 ). 
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plans con ta ining a payment s chedu le ove r a pe iod greater than the 
three t o five years permitted by Section 1 2 22 (c) f or allowed 
unsecured c laims.3 Moreover, as debtor cor rectly po ints out, 
Section 1222( b) ( 2 ) permits the p l an to "modi fy the rights of 
holders of secure d claims, o r of holders of u nsecure d c l aims , or 
leave unaffected the rights of holders of any c l ass of cla ims." 
11 U.S. C. § 1221(b)(2) (1987). The Cour t f ind s no legal or 
factual r easo n to exempt the I RS f r om th is provision. There f o r e , 
debtor ' s pl an may pr ov ide for a pa yment per iod for the IRS allowed 
secured cla im dif f erent from whateve r time per i od the IRS claims 
is applicable . Th a t pe r iod may e x ceed fi v e years. 11 u.s.c . § 
1222(b)(9) ( 1987 ). See also 11 U.S.C. § 122 2 (a)(5) (1987). 

IV 

Debtor's plan e x t i ngu i shes t he IRS liens. Debtor asserts 
that because t he IRS l i ens are junior to t hose of the other 
secured creditor s4 a nd b c ause t he 1 nd va l ue of the encumbe r ed 
prope r ties is less than t h debt o we d t o the superior claimant s , 
the IRS li e ns are of no value and may be e x ti nguished . The I RS 
a rgues t hat , although its lien may be value les s n ow , the 
property' s value wi ll inc rease ove r the lifetime of t he p lan. 
Such increase in value, once the senior interests are sat isfied , 
should accrue t o the IRS, no t to d e btor. 

Sect i on 506 of the Ba nkrup tcy Code governs the determination 
of secured s ta tus . Section 506 provides: 

( a ) An al lowed claim of a creditor 
secured by a lien ... is a secured cla im t o 
the extent of t h e value of such cre di t or's 
interest -~~ and -i s ·a n unsecured claim t o the 
e x tent that t he value of such creditor's 
interest . .. is less than the amount of such 
allowed c laim. 

(d ) To the e xtent tha t a lie n secures a 
claim a ga inst the debt or t hat is not an 
allowed secured claim, such lien is void ... 

3Th i s l o nge r period o f time is subject to the conditio n s of 
Section 122 5 ( a )( 5 ) which a re no t at issue here. 

4The Federal La nd Bank, Home Federal Savings a nd Loan and Fro nt i er 
County. 



-7-

11 U.S.C. § 506(a), (d) (1 98 7). 

Accordingly, pursuant to Sec tio n 506, the IRS re ta ins a l ien 
in an a mount equal to the value of its intere st when the Se ction 
506 val ue dete rmi na tion oc curs. The lien s e curing t he rema inder 
of the I RS interest is void and will not reattach or rev ive if the 
property increases in value. The dif f erence between the total 
debt owed a nd t he va lue of the IRS ' s i nte rest in the collatera l 
becomes merely a n unsecured claim. 11 U.S.C. § 506(d). As 
d i scussed in Section I I I, the IRS i s j unior in status to the 
claiman t s whose i n teres t s vested pr ior to July 21 , 1983. This 
decision does not e s t a b l i sh va l ue o f debtor's various encumbered 
proper ties. If t he pa r ties object to proper ty va lues inc luded in 
debtor's pl a n , a separate va l uation heari ng wil l be s c heduled. 

v 

Section 63 31 author i zes sei z ur e o f t axpayer' s property if 
taxpayer, af ter demand , refuses t o pay the t ax due. Sec t ion 
633 1(a ) r equires t ha t a no tice and dema nd t o pay be made ten days 
before seizure, but if t he " Sec retary or hi s delegate ma k e s a 
findi ng t hat the col l e c t i o n o f such tax is i n jeopardy , notice a nd 
dema nd fo r immed iate pa ymen t o f such t a x may b e made . .. and 
collect ion .•. s hall be l aw f ul without r e gar d to the 10 -day 
period . 11 I RC § 6331(a) . 

Debtor state s t ha t the no t i ce requ i red by Sect ion 63 31 wa s 
no t g i ven to debto r before the I RS se i zure occurred. The IRS 
conte nds that collect i on of the t ax was in j eopardy because the 
ten- year Sect i o n 63 24 e s tate tax lie ns would expire o n January 14 , 
198 7 , and, there fore, no no tice was necessary. The IRS 
justific ation fo r not giving notice~-the e xpiration o f t he t e n­
year 63 2 4 liens - -is c ontrad i ctory t o i t s a r gument s that t he ten­
ye ar pe riod had been tolled e 

Becau se the Court ha s found t ha t the Sect ion 6324 l iens had 
been extinguished, supr a , Section I , t he IRS s tatus in r elation to 
other securi ty holder s does not change wi th or wi t hout the 
seizure . In o ther words, the IRS cannot e x tend by seizure a lien 
a lre ady e xtingu i shed . Additionally, Section 6331 requi ~es a 
finding by the 11 Sec r etar y or h i s delegate" t hat the " col lection o f 
such t a x is in jeopardy ." I RC § 63 3 1 (a) . The Court receive d no 
such evidence . 

For purposes of th i s dec ision , the Section 63 31 seizures of 
debtor ' s property are no t va l i d. 
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Vl 

Debtor 's pla grants a l ien in f avor of t he IRS o a tract of 
d b tor ' s prope rty wh ich d ebt r c la i ms is u ne n cumb r e d . The IRS 
claims t hat t wo third s of th_s property is sub ject to a Section 
6324B lien. Si ne d e btor volun t a ri ly a grees to gra t the IRS a 
l i en on the e n t i re pa r ce l , t he Co u r t n e d not e xami ne t he va lidi ty 
of the IRS c laim o f a li en on t wo thi r ds o f it. Debtor may grant 
t he IRS a l ien on t he r e mai ning unenc umbered pa r c el o n l y if t h e 
unsecured c red i t ors a re no t harmed, or if t he unse c u red credi t ors 
do not objec t t o t he p l an a s propo sed. No s u ch ob j e t ~ on s have 
been receive d. The refo r e, debtor may grant the lien. 

Summa r v 

Ba s e d on t he f o rego ing ana lys is , t he Court holds as f o l l ows: 

1) t he Se c tion 6224 esta t e t ax lien is divested f rom 
pro perty t r a n sferr d t o a s ecuri t y ho l der and from prope rt y on 
wh ich a 63 248 l ien has ee f i led; 

2) t he Sec tion 6 3 2 48 lien i s j un i or i n p rior i ty to l iens or 
ecu r i ty i n t e r es ts perfected pr ior to Ju ly , 1 983: 

3) t he Section 632 1 1 e n was no t f l ed agai n s t debto r ; 

4) the Co urt ma y approv e a Chapter 12 plan which modifie 
t he r ights of a s cured c ed1to r, i nc lud ing t he right to im ing of 
es tate tax pa y me n ts to t he I RS ; 

5) a pre peti tion lien secure s o n ly a n amount qua l t o t he 
va l ue o f the secu red cred. t or' s in t erest at th time t he Section 
506 valua t ion occurs; thu s , a p l a n c an be con f i r med whi c h vo i d s 
t he portion o f a s c u r e d c r e di tor' s lien t hat exce eds the val e o f 
the colla t era l ; 

6) debtor may grant a l ien on unencumbe r e d proper t y i f 
e ither no de triment r esul s t o unsecured creditors or i f uns cur e j 
c reditors d o not obj ect. 

I f, as a r es l t o f this Me morandum Opinion, debtor' s 9 lan 
must be amended, debto r is g r anted t wenty-one day s to fi l e the 
a mendment , provide approp r iate notice and give t wenty-one days to 
o b ject. If the plan canno t be c on f irmed with o ut a f ur t h e r 
valua tion hearing, any pa r ty may reque s t it. If no a~endment is 
necessary a nd no valua tion hea r ing i s necessary , d ebtor may submi t 
ord e r of conf i r mat i on . 

Separate Journal Ent r y to be e ntered t hi s d ate . 

DATED: Februa ry 5 , 1 9 88 . 

DY THE COURT: 


