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IN TH UNITE D ST TES DISTR I CT COURT FOR H 

DISTRI CT OF NEBRA KA 

IN RE: 

ELDON C. WI CHMANN and 
RITA WICHMANN 

Debt ors . 

BUSINESS MEN'S ASSURANCE 
COMPANY OF AMERICA, 

Pla i ntiff, 

v. 

ELDON C. WICHMANN and 
RITA WICHMANN, 

Defendants. 

BK. 87 - .) 2 1 

cv. 87-0-599 
cv . 8 7 - 0 - 8 6 2 . 
cv . 87 -0-863 

ORDER 

~ "'1 ~' 1988 

•/.:• 1 1 ·~rrt L .. Olson, Ci~rk 

Rv /JC/J . .-c~Ut'* 

These matters are before t he Court·. on app-Jf.nl s of 

decisions of t he Bankru ptcy Court. Business Men ' s Assurance 

Company o f America (here inafter BMA ) appea l s f rom t he Bankruptcy 

Court's ord8 r of J uly 7, 1987 , estab l ishing the a ppropriate rate 

o f i nterest to be a pp1ie_d to appell a nt ' s c laim ( CV. 8 7 - 0 -.59 9) , 

the Bankruptcy Court ' s Octo e r 21 , 1 987 , o rde ~ overruling i ts 

mot ion to dis mis s (C\ . 8 7-0-8 62), a nd the Ba n k ruptcy Court's 

r-o~~ 2 1 , 1 a 7, I _, TDISTRICT OF I •:: BRASKA ! AT _ _____ __ M 

j 
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JuLi!:1 M. f~a p!u, Clerk' 

order of confi rmat ion (CV. 8 7 -0-8 63) . l / 

U.S eankrup•c; Cur! . L · n~:!~ I 
Uv 9e~u ly : 

·-!! Appel lees (here i naf ter d e btors or lhchmanns ) argue that BMA' s 
3 p e a 1 :::; c f the ''' o :_ G :1 ~.:, ~ i s ;n i s s .:.J. n d in t e r e s 1:. c a c: c or a e r s a r e 
interlocutor y . The Cou r t need not address t he ques tion since al l 
i ssues a re i ncluded in BMA's a ppe al of the o rder o f c onfi rmation 
·wh i ch is properl y befo re the Court. Acc o r i ng l y, a ll issues ·il l 
a ddressed in a si ng l e o er. 

be 
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INTEREST RATE 

This action i nvo l ves a Chapte r 12 fam ily fa rmer 

reorganization. The Bankruptcy Court r ul ed H[i ] n this a nd future 

Chap t er 12 cas es , a y ield on a treasury bond with t he rema i ning 

matu r ity matched to t e verage amount out stand i ng dur ing the 

term of the allowe d cla i m, plus a two per c ent u pward adjustment 

to account for the risk i s, i n this Court's opinion, the 

preva i l i ng market discount r ate ." In the matter of Wi chmann, 77 

Bankr. 718, 721 ( Bankr . D. Neb. 1987). 

Debtors i nitia l ly ob j ected to t he Bankruptcy Court ' s 

determination arguing that the contract rate of inte rest s hould 

have been imposed . However, in their brief on appeal of t he 

order of c onfir mation, debtors concede agreement with the 

Bankruptcy Court's decis ion on interest rates. Thus the court 

wi l l not a ddress the contract rate argument. 

BMA contends t hat the Ba nkrupt cy Court must det erm i ne 

mar ket r ate by aeterrn i ning t he outcome of an arms-length bargain 

between businessmen op . ~ ~ase by case bas i s with reference to 

aff idav it eviden e of inte r est r a tes on a c omparabl e l oan. 

This Court may review t he Bankr ptcy Court's lega l 

conclus ions de novo but the Bankruptcy court 's f indings o f f act 

may not be set aside unles s clearl y erroneous . Bankr. R . 8013, 

Weqner v. Grune waldt , 821 F . 2d 1317 , 13 2 0 rsth Ci r. 19 87\ : In re 

Mar tin , 761 F. 2d 47 2 , 474 (8 th Ci r. 19 85) . 



-

Dete r mining a n a pp ropr i ate i n te rest ra t e involves a 

fac t u.:\l i nqu iry . 

1283, 1286 n.8 

§l l29(a ) (9) (C)) ; 

United Sta tes v. Neal Pharmacal Co., 7n9 F . 2d 

th Ci r. 198 6 ) (ref r r ing t o de t r minations under 

I n re Monnier Bros ., 755 F. 2d 13 36, lJ4 0 n. 3 

( 8 t h Cir . 1985 ) (noting " se l e ction of an app r op r i a te i nterest r ate 

i s in part a fac ual inquiry" ) . As s uch , the a nkruptcy Court' s 

decision is s bject t o review under the clear l y erroneous 

s tandard. 

N[I)n determining the d i scount rate, the Court must 

con · ider the prevail ing market rate for a loa n of a term e qual to 

the payout period, with due consider ation f or the qual ity of the 

secur i t y and the risk of subsequent default ." united states v . 

Neal Pharmacal, 789 F .2d at 1285 (quoting In re Monnier Bros ., 

755 F. 2d a t 13 39 and 5 Collier on Bankruptcy , 1129 , at 1129-65). 

Although Monnier and Neal dea l wi th determinations of rates of 

interest under 11 U. S. C. § 1129 , t he l anguage o f that section is 

s ubs tantially t he s a m a 11 u.s.c. § l2 25( a ) (5 ) ( B). 

Ac cordingly, "[t ] her~ ~~ -~o reason to exc ept Cha pter 12 

reorg a ni zat ions f rom the ma rket s t a nda r d." Matter of Doud , 7 ~ 

Bankr . 865, 867 ( Bankr. S .D. I owa 198 7). The p reva i l ing market 

rate approach has t hu s been app l i ed to reorganizat i ons u nder 

Chapte r 12 . See e.g., Doud , 74 Bankr . at 86 9 ; In re Edwardson, 

7 4 Bankr. 33 1 (Ba nkr. D. N.D . 1987) ; .:1 nd In r e Cit r owske . ' 2 

Ba nkr. 613 (Ba n kr . D. Minn. 19 87) . 

De c i sions va r y as to what interest r a t e best 

approximates t he "pre a il ing market r a te" f or a loan of 

compa rabl e ri s k a nd t r m. See Nea l Pharmacal, 789 F.2d at 1286. 

- ] -



The var i ous a tcs tha t c ourt::.; ll<:lV C u til ize i j nclucl 0 the co trfl. 't 

r otc, the l ega l r a t e , tlw r .J. tc ietermine unde r 2r, l j . ~) . C . ~ 6621 

o f he Inte r na l Reven ue Code , the t reasu r y bi l l r, • c, an the 

treasury b i ll rate wi th .:ld j ustrnents made f o r risk . 

Mitchell, 39 Bankr . 69 6, '100 ( Bankr . D. Or. 1984) . 

In re 

I n the present c ase , the Bankrupt cy Cour t es t ablishe s 

one method fo r determining what interest rate best repr esents t he 

market rate. I ts methodology is not at variance wi th Eight h 

Circuit decisions . The Court has reviewed the record in thi s 

case a nd app l i cable aw and cann t state ha t t he Bankruptc y 

Court 's decisio n is learly erroneous. This Cour t a ff ords ample 

defere nce t o the Bankruptc y Court i n this rega rd. For the 

reas ons set f orth in t he Bankruptcy Court's decision I n t he 

Matter of i chmann, 77 Bankr. 7 18 (Bankr. D. Neb . 19 87 ), this 

Court a ffirms the Bankrupt c y Court's op in ion. 

BMA argues that the Bankruptcy Court l S required to 

p erform a cas e by c a se ana l ysis on interes t r ates. BMA p r ese nted 

evid e nc e by affidavi~ o£ the market r ate f or a loan o f this type. 

The Bankruptcy Court r e ject ed i ts ev i dence , noting u ~ o l e nders 

would ma ke a l oan of t h is type to any debto r in ban kr ptcy." 

Wi c hmann, 77 Bankr . a t 7 2 0. The Ba nkruptcy Co r t further found 

t hat a doption of the me thod reposed by t e creditor would 

r equ ire expert t est imony i n e verv case an d ~au l d jntroducc 

add itiona l cost a nd de lay i nto the confi r ma t i o n p r o e ss . I d. 

Th is Cou r t agre es. The Court notes th t the Bankruptcy Court 

e xpressly h e l d t hat it wou ld consider e v idence of spec i 1 
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c irc umsta nces in cases where he c r d itor believes t hat t he 

p ropo s d d iscount ra te i s ' napplic ab l e. BMA presented no 

evidence of any specia l c i r cumstances in this case . 

BMA argues that the di count r ate established by the 

Bankruptcy Co u r t is erroneou s f o r t e r eason tha t the rate does 

not i e lude profit . " [ A] p lication of a proper discount r ate in 

a Chapter 12 setting should not focus on a ny pro f ' t fac t or for 

creditors." Matter of Doud, 7 4 Bankr . at 86 9 . See also In re 

Fisher, 29 Bankr . 542, 547 (Bankr. D. Kan. 1983 ) (ho l ding the 

e lement of p r ofit i s i nappropriate under Chapter 13) . BMA a l so 

asserts that t he wo per cent f igure a dded by the Bankruptcy 

Court to a c count for ri sk i s arbitrary and is not suppo rted by 

evid ence. The Bankruptcy court relied on Matter of Doud, 7 4 

Bankr. a t 869, . i n support of its adoption o f t hat amount. 

Fa ctors weighing on the r isk adj ustment are adequately d iscussed 

in that op i n ion . Id . Al so, BMA does not p r opose any a l ternative 

ris k fa c t o r o r a ny a lternative me thod f or calcula t i ng the risk. 

The Court is s a t is f ied .that , in the absenc e o f any showing to the 

c ontra r y , a two per cent upwa rd a djustme nt Ji l l adequa tely 

compe nsa t e c r e d itors fo r ri s k . 

MOTI ON TO DISMISS 

BMA appea l s the Bankruptcy Court's overruling of its 

motion to d i smi ss. BMA a sserts that debtors a r e inel i gib le unde r 

Chap t er 12 for t e rea on that t hey previousl y obtained a Chapter 

I dis harge i n 985 a na acc~rd1ngly obta1ne · a disc~arge o f a ny 

indeb t edness to SMA. BMA t hus asserts tha t i t has no cla im 
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s ubject to rcorga n izat lon. It also contends t at debto rs have 

at empted t o u n il a teral ly affi rm their debt by s c eduli 1g BMA's 

" cla im" into their Chapter 12 p r oceed i ng, and have do ne s i n bad 

faith. 

The Bankruptcy Court found that "[n ]eit. er t he 

l eg is lative history nor t he s peci f ic language of Chapter 12 

i ndicate that debtors previous l y in Chapter 7 are p r ohib i ted from 

receiving the benef i ts of Chapter 12 ." In the Matter of 

Wichmann, Bk . 87-521, slip op . at 1-2 (Ba nkr. D. Neb. Oct. 21, 

198 7 ). The C urt further reasoned that since debto r s have t itle 

to t he land and BMA h a s a l ien on the l and, BMA as a claim 

aga inst property of the estate , notw i thstanding the f act that 

debtors have no personal obligat'on to BMA. Id. at 2. 

There i s a mp e s pport for the Bankruptcy Court' s 

position . See Matter of Metz, 82 0 F.2d 149 5 (9th cir. 1987) ; In 

re Klapp, 80 Bankr . 540 (Bankr. W.O. Okla. 198 7) ; In re Camp, 7 8 

Bankr . 58 ( Bankr. E.D. Pa. 19 87) ; Matter of Lagasse, 66 Bankr. 41 

(Bankr . D. Conn . 19 86) ; and I n re Lewis, 63 Bankr. 90 (Bankr. 

E. D. Pa . 1986 ) (a ll holding tha t a C apter 1J petit ioner Day 

inc l ude a mortga ge c l aim wi th in a plan even though the underlying 

ob l iga t iion of the mortgage was disc ha rged i n t he debt o r 1 s prior 

bankruptcy case ) . But see I n re McKinstry, 56 Bankr. 191 (Ba nkr . 

D. ' t . 2_ 986) 2nd In re Bi nford, ::-: Ba kr. 30 7 ( B nl.:!' . · ;·~ · ~·v. 

1985) (ho lding that a nake d lien, fter d i scharge of the 

under ly ing debt, does not const : t'te a "cl a i u" against. :. ::e 

esta te ). 
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Al though the cases dea l with proceed i ngs unde :hapter 

13, the r a t iona l e is equally app l i c ab le t o Chapt er 1 2 

proc eedings. Th e Bankruptc y Code def i nes c l aim as incl \ 1ng a 

''ri ght t o payment , whether or not such right is red uce d t o 

judgment, liqu i dated , 'unl i qu idated, f ixed, c ont i ngent, mat u r ed, 

un atured , disputed, undisputed , legal , equitable , secured or 

unsecured . , 1 1 u . s .c . § 1 0 1( 4) . The Code's specifi c 

rules of construction also state t ha t the term " 'claim - Ja inst 

t he debtor' al s o includes a claim aga inst the property of the 

debtor. " 11 U.S.C. § 102(2). The l egis l a t ive hist o ry of 

§ 102 (2 ) suggests t hat where a cred i tor's only rig hts are against 

the d e b t or's prope rty, then those rights "would g i ve ri s e to a 

claim that would be t reated as a claim against the debtor 

personally , for p u r poses o f t he Bankruptcy Code. " H.R. Re p. No. 

95- 595 , 95th Cong ., 1st Sess. 315 (1977), reprinted in 19 78 U.S. 

Code Cong. & Admi n . News 6787, 627 2; see also Matter of Lagasse, 

66 Bankr . a t 4 3 ; In re camp, 78 Ba kr. at 63 . 

There i s n~ statutory prohib i t ion to t he pract i ce of 

' ncluding a prev i ous l y di s ch r ged claim in a s u bsequent p l an f 

reor g a nizati o n e xcept t he g ood f aith fil 1ng requirement. Matter 

of Me tz, 8 20 F.2d at 1495. BMA urges t hat debtors act e d i n bad 

fai th. nA bankruptcy judge 's f inding that a pla is proposed in 

g ood f a i t h i s a f i nd ina of f ac t o e ~eviewed \ nder ~he ~learly 

erroneous standard. " I d. at 1497 . The il ing of -ucc e s sive 

--, 
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bankru ptc y acti o ns does not constitute ba d f a ith per se. Id. 

There is no e v i d e nce to i ndica te tha t t he Ba nk r uptcy Court's 

fi nding in t h i s regar is cl e a r l y e r r oneo us. 

ORDER OF CON I RMAT I ON 

BMA's appea l of t he Ba nk r upt cy Court's order o f 

co f i rmation is part ial l y pre mis ed on i t s assert ions t hat t he 

Bankruptcy Court app l i ed the i correct i nterest rate and 

i mproperl y overruled its motion to dismi s s. Those a rguments are 

d i p o sed of in t he Court's discuss i on infra. 

BMA also appeals the Bankruptcy Court 's v aluation o f 

the real e state in question . SMA concedes that t he va l uation 

quest i on is o ne of fa ct , but submits that this Court is not 

restricted on i ts review to t he clearly err oneous stand ard 

because on ly affidavit testimony was adduced. "F i ndings of fact, 

whether based on o r al or documentary evidence , shall no t be set 

aside u nl ess clearly e rroneous . n Bankr .R. 8 0 13 (emphas is 

add ed) . A f inding r egard i ng valuat i on based on c onf l i c ting 

evide nce must be accep t ed unless clearly e_roneous. 

Pittman, 8 Bankr. 29 9 , 30 1 (Bankr. D. Col o. 1981) . 

In re 

Under t hat standard o f r ev iew, th i s Cou r t fi nds no 

error i n the Bankruptc y Court's val ua tion. Debto rs s ubmitted 

e vide nce that t he property at i ssue wa s appraised at $1 10 ,5 90 and 

$1 0 5, 760 . SMA submi tted an apprai sal i n the amount of $1 45, 0 .o. 

The Ba nkrupt cy J udge a rr i ved at a va luation of $ 1 1 7,0 00. Th e 

Court fo und : u he e v1de ce of val ue presented by the d e btors 1s 
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more persuas i ve th n tha - ot t he cred itor ." There 1s _vjdencc 1n l 
the reco r d to s u pport tho Ra n k uptcy c u rt' s f 1nd i ng ~nd t his 

Cou r t annat s, y tha t · t ·_ s c l carl y crroncou~. 

BMA a l so di s p u tes t h e Bankruptcy Court's f inding of 

f easib i i t y . Aga i n, t h i s Cou r t cannot stil te that t he Bankruptcy 

Co u r t's f indings are c lear l y e rr neou s . 

IT IS RDERED t hat the final j udgment of t h e bankruptcy 

court i s affirmed and t hese appeals are d ism i ssed. 

DATED this 7/!!.._ day of J une, 19 88. 

BY THE COURT : 


