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This matter is before the Court on appeal from a final 

order of the bankruptcy cour t , dated October 23 , 1984. Therein, 

t h~ United States Ba nkruptcy Judge David L. Crawford, granted 

creditors William Waara's and Louis Minkoff's motions for re l ief 

from t he automa ti c s tay, provided under 11 U.S.C. § 362 . The 

RankruDtcy ~cur t ' s o rder app l ied to both of the above-capt ioned 

bank rupt s . Each debtor filed p romp t motions for recons i deration 

wh ich were de ni ed by the Ba nkruptcy Court on November 12, 1984 . 

The debto rs' appeal s from t he Bankruptcy Court orders were 

con solidated by this Court on September 20, 1985. After careful 

consideration o f t he record on appeal and the brief s submitted b y 

t he parties, this Co urt fi nd s t h e Bankruptcy Cour t properly 

l.ifted the automat i c stay . 

On February 1 , 1983 , Will i am Waara and ~oui s Minkof f 

ri l ed a pe tit i on i n t h Di strict Court of Plat te County, 

~ !r; tl r a.s, . -t, nu minq, a mong ot hers, Bud's r lyi nJ Se rvice, Ltrl. 

( wre i 1\afte r! u d' ..:> Fl yin ) , and El t~arc A ' r, I nc. , ( llendnnf:t _ r-



F. l Marc ) as defe ndants. The purpose o f the state court action 

wAs to determi ne ownership of an aircraft and to con s true the 

v~ lidit y of l i ens on the aircraft. The petition was subsequentl y 

ame nded to inc lu e disputes concerning liens on four othe r 

ai r craft . A tria l date was set on the matter for Septembe r 14, 

! q8 3. That tr ial date was postponed when Alvin Gruenewa l d and 

Gera l d ine F . Gruenewald , original defendants i n the sta te cou r t 

act ion, f iled a suggestion in bankruptcy with the state court . 

The Grue newa l ds were ultimately dismissed a s to the action , and a 

seco nd trial da t e was set for September 14, 1984. The second 

tr ial da te was subsequently continued to October 17, 1984. The 

1n ~tt~r was a gain postponed, howeve r , when Bud's Flying and El 

11.:1r c ti led suggestions in bankruptcy on Septembe r 26 , 1984 . 

On October 9, 1984, Messrs. Waarq and Minkoff fil e d a 

mo t ion for re l ief from the automatic stay in both Bud's Flying 

and El Marc bank~uptcies. A j ournal entry dated Octobe r 23, 

1984 , indica tes Judge Crawfo rd s ustained the creditors' motions. 

The de btors both f iled motions with the Bankruptcy Court to 

r ec o ns i der its order for r elief of stay and each motion was 

de ni ed by the Cour t on November 11, 1984. A review of the 

par t ies ' bri efs and the debtors' mot ion s to reconsider indicates 

that the Court ' decisi o n t o l i f t the stay was based upon 28 

!I . S .C. § 1 334. 

On a ppe al , Bud 's Flying and El Marc st renuou s ly asse rt 

.J urJ · Cr-awfor d im~=J roper~y a plied Secti o n 1334 to l ift th11 

c;•Jt · ):n1t i c s t <'l'/ a n-i nllow t 1c ta t e cou rt n.c tion to proceed . 

T\ •~ir- a ~-e r t i nn , howe v e r , i s nly pa rtL:ll l y c o rrec t . f3ud' s 

' ) 
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flying and El Marc correctly assert that the mandatory abstention 

provision of Section 1334(o)(J) do not apply to the present 

Jispute . The s ubsection provides in pertinent part: 

Upon timely motion of a party in a 
proceeding based upon a State law claim 
or State law cause of action, related to 
a case under t i tle 11 but not arising 
under title 11 or arising in a case under 
t itle 11, with respect to which an action 
could not have been commenced in a court 
of the United States absent jurisdiction 
under this section, the district court 
sha l l abstain from hearing such 
proceeding if an action is commenced, and 
can be timely adjudicated6 in a State 
f o rum of appropriate jurisdiction . Any 
decision to abstain made under this 
s ubsection is not reviewable by appeal or 
o t herwise. This subsection shall not be 
construed to l imit the applicability of 
the stay provided for by section 362 of 
title 11, United States CooP-, as such 
section applies to an action affecting 
the property of the estate in bankruptcy. 

Abstention is mandatory under the toregoing section 

·..Jhere the case is ( 1) ba sed upon a state law claim or cause of 

ac t i on wh ich, a l t hough related to a Title 11 case, did not arise 

under Title 11 or ou t of a Title 11 case, and (2) the case could 

not have be n commenced in federal court absent the fact of a 

bankrup t cy petition a nd, f inally ( 3 ) if the case were commenced 

in state court , i t could be timely adjudicated. A review of the 

state court petition indicates the action could have been 

commence d in fe dera l court, thus circumventing the second prong 

0 f t he Sect i on 1334(c) ( 2) test. Based upon the a l l egations set 

f orth i n t he pe t i ti o n, f e~era l ju risd i ct ion through di versit y of 

c i t i z e n s h i l) w o u l d b ~ p rope r f or the d i s p u t <:; • See , 2 8 U . S • C . § 

1332 . The ma t t er- in c on tro versy exceed "' $10,00 0 and the di spute 
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is between c itizens of different states-- Messrs. Waara a nd 

ll inkof f are bo t h resid e nts of Michigan, and both corporat i ons 

wer e in corpo r ated and do business in Nebraska . 

On the o ther ha nd, it seems apparent to this Cour t that 

UH'? pro v i s ions of Se c t ion 1334( c )(l) do apply to this dispute . 

Section 13 34 is a par t of the Bankruptcy Amendme nts and federa l 

Judge s h i p Ac t of 1984, signe d i nto law on July 10, 1984. The new 

leq i slation conta ins significant amendments aimed a t rep l cing 

t he p ro v isions of t he 1978 Bankruptcy Reform act found 

' 1 nco nsti tu tional in Northern Pipeline Constr. Co. v . Marathon 

P i peline Co., 458 u.s. so, 102 s.ct. 2858 , 73 L.Ed.2d 598 ( 1982) . 

In the No r t hern Pipeline decision, the United States Supreme 

Co ur t f o und the p r ov is ions o f former Sec tion 147l(c) o f Title 28 

uncon s titutional. Sect ion 147l(c) \.,ra s a broad grant of j udicial 

autho rity to t he bank r uptcy courts which allowed t hem t o hear 

c l ~im s ba ·ed on s tate law, as well a s, t hose rooted in fed eral 

1 ~~. It wa s this jur i s di ction which t he Supreme Court found 

un co ns t i t ut iona l and which Section 1334 of the 1 98 4 Act attempt s 

t o correct. 

Whi l e Sect ion 1334( c )(2 ) calls for mandatory Abstention 

once the above -ou t l i ned prerequ i s i te s are met, Se ction 1334(c)(l) 

n l lows f or el ect ive Abste nt i on . The subsection reads: 

No t hing in t h i s sect i on prevents a 
ai st rict c ourt in t he i n terests of 
ju sti ce, or in t he interest of comity 
wit h S t ate c ourt s or respect for state 
l a w, Er om a b s taini ng f rom hearing a 
r articular ~ rocecrl 'nq ar is ing unde r Title 
l l or aris ing in o r re lJted to a c ase 
u nd12r Ti tle 11. 

- - 'i 



ltron a pplication of this section and the pronouncement set forth in 

th)rthern Pipelines, this Court finds that Judge Crawford properly 

~bstatned from hearing the dispute between the parties herein . 

The dispute in Northern Pipelin arose when Northern , as 

debtor in possession, brought suit in bankruptcy court aqainat 

Marathon for an alleged breach of contract and warranty , as wel l as 

c r misre prese ntation, coercion and duress. The Supreme Cour t held 

such an action involves a right created by state law, a right 

i ndependent of and a n tecedent to, the reorganization petit i on that 

confe r red j urisd i ction upon the bankruptcy court. Aa such, 

Co gress' a uthority to determine how or by whom that right · to to be 

adjud i cated is at a minimum. The dispute at issue in th i s . appeal 

al so invol ves a r i ght created by state law which is independent of 

and antecedent to the petition filed by the debtors . Since a court 

mus t draw prima r ily from state law to determine th outcome of the 

partie s ' d i spute , and the present state action is at an apparent 

.,,jvanced sta te, i t a ppears the bankrupt cy court properly abstained 

~ rom hea r i ng t he ma tter , in the i nterests of justice . 

Accordi ng l y, a n order will be entered contemporaneously 

~ith t h i s memo ra ndum op i nion af f ' rming the bankruptcy court's 

ol ~ ci s ion a nd l ift i ng the disc retionary stay imposed by thi s Court on 

Se p t em her 2 0 , 1 9 8 5 • 

DATED this ' ,([!1 
1 day of Febr uary, 1986. 

LYLE E. STROL-l 
UNI TED STATES DI STRICT CO URT 


