UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF NEBRASKA

IN THE MATTER OF )
)
BONNIE J. MG NNI'S, ) CASE NO. BK99- 82753
) CH. 13
DEBTOR( S) )

VEMORANDUM

Hearing was held on April 6, 2000, on Objection to Claim
of Exenptions by Trustee. Appearances: Kathleen Laughlin as
Chapter 13 Trustee and Philip Kelly as attorney for debtor.
Thi s menorandum cont ai ns findi ngs of fact and concl usi ons of
| aw required by Fed. Bankr. R. 7052 and Fed. R. Civ. P. 52.
This is a core proceeding as defined by 28 U S.C. §

157(b) (2)(B).

Backar ound

This matter is before the court on debtor’s claimof a
Nebr aska honestead exenption in a 1997 Hitchhi ker 5'" Wheel
Trailer(“Trailer”) and the Trustee' s objection thereto. The
Trustee clains that the Trailer is not the type of dwelling
pl ace entitled to a honestead exenption because the Trailer is
not permanently annexed to real estate in Nebraska. The
debtor in turn argues that the Trailer is a sufficient
dwel I i ng pl ace because, at the tinme of filing, the Trailer was
annexed to real estate, as the debtor |eased a | ot on a nonth-
to-nonth basis, and the Trailer was connected to city water,
sewer and electricity services.

Fact s

The debtor is a 26-year old electrician. She has been
enpl oyed by the sanme conpany for several years and her job
requires that she travel fromstate to state to perform
el ectrician duties as needed. She uses the Trailer while
traveling fromplace to place. The debtor hooks the Trailer
up to a pickup truck, drives to the work-site and detaches the
Trailer. She lives in the Trailer while she works instead of
renting a notel roomor tenporary apartnment.

The debtor’s mother resides in Kinball, Nebraska, and the
debtor returns to Nebraska upon conpl etion of her jobs at
various other places. The debtor lists a Kinball address on
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her schedules and, at the tinme of filing, maintained checking
accounts in both Kinmball and Grand |sland, Nebraska.

Al t hough single on the petition date, prior to filing the
debt or had been married and both she and her fornmer spouse
resided in the Trailer in Nebraska. The Trailer contains a
refrigerator, television, VCR, stove, shower and m crowave.

The debtor resided in Nebraska for the six nonths prior
to filing while she was between jobs. During that tine, she
was | easing the real property upon which the Trail er stood.

The | ease was on a nonth-to-nonth basis. While the Trailer
was on the | eased property, it was not hooked up to any
vehicle. It was held in place by various braces and supports,

and was connected to utilities.

The Trailer has an estimted val ue of $40, 000. 00.
Nor west Bank of M nnesota South, N.A. holds a lien on the
Trailer of $28,500.00 | eaving the debtor with equity of
$11, 500.

Law

Nebraska Revised Statute § 40-101 defines the homestead
exenpti on under Nebraska |law. Neb. Rev. Stat. 8§ 40-101
Section 40-101 states “[a] honestead not exceeding twelve
t housand and five hundred dollars in value shall consist of
the dwel ling house in which the clainmnt resides, its
appurtenances, and the land on which the sane is situated.”
Neb. Rev. Stat. § 40-101. Further, Nebraska | aw requires that
t he honestead claimant either be married or a “head of
famly.” Neb. Rev. Stat. 88 40-102, 40-115. 1In re Roberts,
219 B.R 235, 237 (8th Cr. BAP 1998); Brusha v. Phipps, 86
Neb. 822, 126 N.W 856 (1910). The honestead character, once
acqui red, continues as long as the residence is on the
prem ses. Palmer v. Sawyer, 74 Neb. 108, 103 N.W 1088
(1905).

The general rule is that the right to exenptions is
determ ned by the facts as they existed on the original date
of filing the bankruptcy petition. See, Alexander v. Carter
(In re Alexander), 238 B.R 911, 916 (8" Cir. BAP 1999); Lowe
v. Sandoval (In re Sandoval), 103 F.3d 20 (5'" Cir, 1997), Ln
re Beshirs, 236 B.R 42 (Bankr. D. Kan. 1999); In re Ferretti,
230 B.R. 883 (Bankr. S.D. Fla. 1999); In re Wed, 221 B.R 256
(Bankr. D. Nev. 1998). However, it has been held that, in a
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case converted from Chapter 13 to Chapter 7, the date of
conversion, not the date of the original Chapter 13 filing, is
the date on which exenptions are determned. 1n re \Wegner

243 B.R. 731 (Bankr. D. Neb. 2000) (Mnahan, J.,). In this
case, no conversion is sought, therefore, the date of filing

t he bankruptcy petition is an appropriate date to utilize as
it provides a “line of cleavage for determ ning exenptions.”
In re Heater, 189 B.R 629 (Bankr. E.D. Va. 1995) (quoting ln
re Shoonover, 147 B.R 430, 431 (Bankr S.D. Ohio 1992).

Nebraska courts have taken a |liberal view of the type of
i nprovenents which will satisfy the dwelling house requirenment
of the Nebraska Honmestead Exenption Statute. In re Buzzell,
110 B. R 440, 442 (Bankr. D. Neb. 1990).

In In re Foley, 97 F.Supp. 843, 844 (D. Neb. 1951), the
United States District Court for the District of Nebraska held
that a glider house trailer situated on | and which was | eased
on a nonth-to-nonth basis could qualify for the Nebraska
honmest ead exenption if the trailer is permanently annexed to

the land. |In Foley, the debtor owned a glider house trailer
on property that was | eased on a nonth-to-nonth basis. In re

Fol ey, 97 F.Supp. at 844. The court in Foley, although not
descri bing or defining what a “glider house trailer” was,
articulated a three-prong test to establish the right to a
homest ead exenption. 1d. at 844. First, the person claimng
t he exenption nust be a “head of famly.” This prong of the
test has been nodified to require either that the debtor be
married or “head of famly.” 1n re Roberts, 219 B.R at 237.
Second, the claimnt nust have an interest in the real estate
concerning which the exenption is claimed. Finally, the

cl ai mnt must occupy the same as a famly residence. 1d.

The debtor in Foley satisfied the first and third prong
of the test as he was married with dependent children, thus
satisfying the “head of famly requirenment,” and his famly
occupied the trailer, satisfying the occupation requirenent.
Id. The only issue left to be resolved in Foley concerned the
nature of the interest in real property required to claimthe
homest ead exenption. 1d.

The court noted that a debtor is not required to be the
absolute fee owner of real property in order to establish the
homest ead exenption in Nebraska. Rather, any interest in |and
coupl ed with occupancy by the debtor and his famly is
sufficient to allow a honestead exenption. 1d. at 845.
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Al t hough a tenant at will does not have a sufficient interest
in the property to assert a honestead privilege, according to
Nebraska | aw a nonth-to-nmonth tenancy is a periodic tenancy
and not a tenancy at will. 1d. at 845. Because the Nebraska
Suprenme Court had previously stated that any estate or
interest in |and which includes the right to the occupancy or
possessi on woul d be sufficient to entitle a person to the
benefits of the honestead provision, the Foley court held that
a tenant from nonth-to-nonth holds a sufficient interest in
property to support a honestead exenption. |d. at 845.

Finally, the court in Foley attenpted a determ nati on of
what “permanent annexation” requires. The court stated that
valid factors mght include; 1) whether the dwelling place had
been placed on bl ocks, 2) whether a connection to electricity
was present, and 3) whether a connection with plunbing and

wat er service was present. |d. At 847. The court also noted
“that courts should be very liberal in determ ning that a
sufficient attachment to realty has occurred.” |d.

The present case is directly analogous to In re Foley and
the debtor is, therefore, granted a honestead exenption in the
Trailer. The debtor has satisfied the first and third prong
of the Foley test as the debtor, while married, resided in the
Trailer with her husband. Although at the tinme of filing the
debtor’s former husband did not reside in the Trailer with
her, a honestead, once acquired, stays attached to the
property. Palmer v. Sawer, 74 Neb. 108, 103 N.W 1088
(1905). On the petition date, the debtor did reside in the
Trailer. The only issue remmining, the nature of the interest
in real property necessary to establish the honestead
exenption, was decided in Fol ey.

In the present case, the debtor lived in the Trailer on a
| ot which was | eased on a nonth-to-nonth basis. According to
Fol ey, a nmonth-to-nmonth tenancy is considered a periodic
tenancy in Nebraska and this | easehold interest is sufficient
to support the claimto honestead exenption

The Trustee argues that the Trailer is not the “type” of
dwel ling that could qualify for a honestead exenption because
it was not permanently annexed to the property. However,
under the case law, the “type” of dwelling seens to be
irrelevant. A “glider trailer” qualified in Foley and a
mobil e home qualified in In re Buzzell. There, it was held
that a “nobile honme,” placed upon | eased property, could
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satisfy the honestead exenption as long as it was permanently
annexed to the property. 1In re Buzell, 110 B.R at 442.

The Trailer in the present case was permanently annexed
to the land following the |iberal construction encouraged in
Foley. The Trailer was held in place by braces to the | and
and was connected to electricity, plunmbing, sewer and water
service. Therefore, according to the analysis in Foley, the
Trailer was permanently annexed to the | and.

Therefore, because the case is analogous to In re Foley
in all aspects and the Trailer was annexed to the | and at the
time of filing, the debtor has a right to claima Nebraska
honmest ead exenpti on.

The exenption is granted. The objection is denied.

Separate journal entry to be fil ed.

DATED:. May 25, 2000
BY THE COURT:

[s/Tinmpthy J. Mahoney

Ti ot hy J. Mahoney
Chi ef Judge

Copi es faxed by the Court to:
51  KELLY, PHILIP

Copies mailed by the Court to:
Kat hl een Laughlin, Trustee
United States Trustee

Movant (*) is responsible for giving notice of this journal entry to all other
parties (that are not listed above) if required by rule or statute.
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2000

Before a United States Bankruptcy Judge for the District of
Nebraska regardi ng Objection to Claimof Exenptions by Trustee
and Resi stance by Debtor.

APPEARANCES

Philip Kelly, Attorney for debtor
Kat hl een Laughlin, Chapter 13 Trustee

| T 1'S ORDERED:

The exenption is granted. The objection is denied. See
Menmor andum entered this date.

BY THE COURT:
[s/Tinmpthy J. Mahoney

Ti ot hy J. Mahoney
Chi ef Judge

Copi es faxed by the Court to:
51  KELLY, PHLIP

Copies mailed by the Court to:
Kat hl een Laughlin, Trustee
United States Trustee

Movant (*) is responsible for giving notice of this journal entry to all other
parties (that are not listed above) if required by rule or statute.



