
UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF NEBRASKA 

IN THE MATTER OF 

BETTY L. HAYS TRUST, 

DEBTOR 

MEMORANDUM OP IN ION 

CASE NO. BK8 6- 21~S 

Published at 
65 BR 665 

Heari ng was held October 1, 1986, on the question of the 
e ligibility of this Tr us t t o be a d e btor . Clay Statmore of 
Lincoln, Nebraska, a ppe ared o n beha l f of debtor. James Sharp of 
Beatrice, Nebraska , a ppeared on beha l f of the PCA. Nancy Loftis 
of Lincol n , Nebraska , appear ed on beha lf of Metropolitan Life 
Insurance Com?any. Rodney Cathcart of Lincoln, Nebraska, appeared 
on behalf of the Fairbury State Bank. Ste phen J. Kraviec of 
Beatri c e , Nebraska, appeared o n behalf of Al i ce Mah loch. John 
Hah n of Linco ln, Ne b r aska, appeared in an amicu s c a pacity. 

Fac t s and Di scuss i on 

On or about July 28, 1 986 , the debtor, entitled Betty L. Hays 
Trust , fil e d a voluntary petition under Chapter 11 of the 
Bankruptcy Code. After numerous filings, including a disclosure 
s ta tement and pl~n of reorganization as well as a motion for 
relief from the auto~atic stay, the Court realized that the 
v o luntary petition a nd a n umber of the pleadings were fil e d in the 
na me of the Tr.ust and signed. by "Betty L. Hays Trust". The Court, 
being somewhat aware o f t h e statutory r equire1ne nts f or being a 
debtor~ set, on its own motion, this matter f or heari ng and 
r e ques t e d tha t the parties , spe cifically t he debtor , be prepared 
to prove to the Co urt t hat this "Trust" is an elig i b le debtor 
und e r the Ba~kru?tcy Code. 

At the hearing on October 1, 1986, the creditors, t rea ting 
the h ear ing as a hearin g on a moti on to dismiss, joined in suc h 
motion and r ~quested the Court to di smiss the case on the grounds 
that the Trust was a n ine ligible deb tor. 

The Betty L. Hay s Trust i s an inte r vivos trust in which Bet ty 
L. Hays, an ind ividual, on May 21, 1979 , a nd on July 16, 1984 , 
e xecuted a certain Tru s t Agree ment and conve ye d t o the Tru s t 
certain a sse ts. The Trust Agreeme n t , a lthough not attache d to t he 
ba nkru ptcy pe titi o n or fil ed with the Bankruptcy Court, ha s been 
attached t o a brief submitt ed by the creditor , Ali ce Ma h l och , and 
s ha ll be con s i de r e d as e vide n ce for purpo s es 0 f this h ar ing . 
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counsel for t he Trust, in hi s opening statement at t he hearing, 
sugges t ed to the Court that the Trust Ag r eement was s ome place in 
the fil e and that the Court should rev i ew it prior t o i t s making 
its determi na tion in this matter. 

The Trust Agreement i s a n 18 - page docume nt i nc l ud i ng schedu l e 
of assets a t Sc hedule A. The Grantor, Betty L. Hays , c onveyed to 
the Trust certa in real property and the corpora t e sto ck of a 
Nebraska corporation HI, LOT . 

Arti c le I II o f the Trust p r ovide s t ha t the Grantor, Bet t y L. 
Ha ys , reta in ce r tai n r ights whi c h may be e xerc i sed at any time 
wi th or wi thout the Trustee's c onse nt . Those rights ' i nclude the 
rig h t t o deal with any i nsurance poli c ies plac e d i n t he Jrust as 
if they we r e h e r own and had not been c onveyed to the Trust. 

Article II which defines Trust property deal s mainly with 
ins urance policies a nd does not describe wi th a n y s pe c ificity any 
o t her asset in add ition t o i nsurance policies. 

Article V di rec t s the Trustee t o d istr i bute to · or apply for 
t he benefit of t h e Gr a n t o r such portio n of income or principal or 
both of the Trust Esta te as t he Grantor requests . 

Article VIII conta ins the general provis i ons o f t he Trust. 
Parag r aphs A t hrough I o f Art ic le VII I d i scuss benef i c iaries, 
noti c e, restra in t on al ienat ion, reimburse ment of Trustees, rule 
against pe r petuit ies , r e i a n c e on third pa rties a nd de fin i ions. 
None of t he gener al provi sions d iscuss operation of the busine ss . 

Artic le IX.na mes t he Grantor as the o riginal Tr ustee and 
provides t hat s he can ' t be r e moved a s Trustee. 

Article X provides that t he Trustee may retain the Trust 
Estate, hold uninvested cash; invest and r einvest Trust assets in 
any type of pro per t y without r egard to the r isk and without regard 
to the yi e l d and wi thout regard to whethe r or not the ' nvestment 
produce s any i ncome at all. Subpa r agra ph E of para gra ph X gra nt s 
the Trustee t he powe r to se l l, convey, grant options t o purchas e, 
l e a s e, transfer , e xchang e or otherwise d ispose o f any Trust asset 
on any term s dee med a d visab le , to execute and de liver d e eds , 
lea ~e s, bills o f s ale and o t her i n strume nts of wha tever character , 
and to take or cause to be t aken a ll act ion dee med necessa ry or 
pro pe r in conne ction the r ewith . 

Subpa r ag raph F of paragraph X give s the Trus t ee the power to 
l e nd Trust funds to any borr ower on any t e rm. Subparag r aph G of 
that Ar t i c l e p e rmits the Trustee to mortgage, pl e dge or otherwi se 
e n c umbe r a s s e ts of the Tr us t . 

Subparagraph U of Art i cle X provide s t hat the Trustee s ma y 
ope ra t e o r termina t e t he bu s ine s s. 
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Subparagraph V provi des t hat Trus t ee s may mana g e real estate 
by ope r a ting i t , improv i ng i t, altering it o r s e ll i ng i t . 

The language of the Trust Agtee~ent , in summary, a uthorizes 
the Grantor to be the Tr uste e a s we ll a s the be neficiary ; 
a uthor i zes the Tr us tee to a ccept wha tever p rope rty the Gr antor 
conveys to t he Trust; a utho ri zes t h e Trus tee to do anyth ing wi t h 
the prope rty, inc ome and principa l that t h e Gr antor req uests ; 
authorizes t he Tr ustee to operate a ny busi nesses that may become 
Trust property and to ma~uge a ny real estate t hat may be come Trust 
property. The language of the Trust also conta ins direc t ions to 
subsequent Trus tees fo r dist r ibution of assets to specified 
beneficiaries after t h e death of t he Gran tor. There is no 
language in the Trust doc ume nt specifica l ly d i rect i ng the Tru s tee 
to operate a busine s s. Such d i rec t ion is permi ssive only and 
includes the a uthorization of the Trustee to di smant le any 
busine ss tha t becomes an asset of the Trust estate. 

Issue 

Is the Betty L. Hays Trust a busi ness trust and, t herefore , 
an elig ible d ebt or unde r Chapter 11 of Tit l e 11, United Sta tes 
Code? 

Decis i o n 

The Be tty L. Ha ys Trust is not a business trust and, 
therefore , is no t a eligible debtor . This case i s dismis s ed. 

Conclusions of La w a nd Discussion 

Th e Bankruptcy Code provides that a debtor i n Chapter 11 mu st 
be a perso n who may be a debtor under Chapter 7. ( Section 
109(d)). Sect ion 101 ( 33) provides that a 11 person 11 i nc ludes 
i ndi vidua l, partne r s hi p and corporation. Section 10 1 (8)(A ) ( v ) 
i nd icates that' a 11 corporat i on 11 inc lude s a business t r u s t. The 
d e bto r d e sires t he Court t o de t e rmine that the Trust in quest ion 
is a busine ss trus t and thus a n e ligible d e btor. Counse l for the 
debtor argues tha t si nce th is Tru s t doe s e ngage i n s o me bu s iness 
ac tiv it i e s, s u c h as leasing farm land, it is a bus i ness t rust and , 
therefore, a n e ligible debtor. 

The most fr eq ue n t ly 
busine ss trusts i s I n Re 
( Bankr. M.D . 'Fla . 1980). 
this definition has been 

cited c ase with r e gard to def i ni ng 
Treasure Is l a nd Land Trust , 2 B . R. 332 

Tha t Cour t def ine d business t r u sts and 
f req ue ntly cite d : 

11 The ba sic distinc t ion be tween busines s 
trus t s a nd no nbus i ness t r u s ts is tha t business 
tru s s a r e created for t he pu rpose of carry ing 
o n s ome ki nd of busi ness or commerc i al 
act ivity for pro fit; th e obj e ct of a 
no nbusi ness tru s t i s to protec t and preserve 
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t he trus t r e s. The powers granted in a 
t rad it i onal trust are incidenta l to the 
pr i nci pal purpose of holding and conserving 
pa r t icu l a r p r oper ty , whereas the powers withi n 
a business tru s t are centra l to it s purpose . 
It is the bus iness trust's s i mi l ar i ty t o a 
c orporation that permits it to be a d e b t or in 
bankruptcy. " 2 B.R. 333 (Bankr . M. D. Fla . 
1980) . 

A 1986 case in the United States District Court , Di strict o f 
Utah, affirmed a Ba n krup t cy Court deci s i on that a c learing hou se 
operation was a business trus t, and in doing so c i ted In Re 
Treasure Island Trus t . The Cour t wen t on t o further define a 
business trust : 

"The prima ry cons ide ration in most c a ses 
has been the overt purpose of t he t rus t. I f 
its purpo se i s to protect t he trust re s , t he 
tru s t i s fou nd t o be ineligi b le for ba nkruptcy 
proceeding s. If t he purpose is profit 
oriented , t he trust i s found to be an elig ib l e 
busines s t r ust . The t r usts here did not e arn 
a profit but thi s f act is not de te rmi nat ive . 
The 'purpo s e' of t he trust a s represent e d to 
investors wa s t o ma ke a prof it." In Re 
Universal Clearing House Co., 60 B. R. 99'1 (D. 
Utah 198 6) . 

The case most cle arl y on point is In . Re Mos ley, 791 F .2d 628 
( 8th Cir . 1986 ), in wh ich the U.S. Court o f Appeals for t he Eighth 
Circuit affirmed ·a ru ling by the U. S . Distr ict Court for the E. D. 
of Missouri that a trus t c reated by the grantor f or the benefit of 
his children was not a business t rus t. The grantor s e t up a 
spendthr ift trust, the assets of which were divi ded i n t o two 
separate trusts , o ne for his son and one f or h i s d a ugh t er . The 
trust did hold r eal pro pe r t y , wh i ch wa s use d f o r hog and poul t ry 
operat ions. The Di s trict Court a nd the Bankruptcy Co urt found 
tha t , i n s pite o f t he trust' s business act ivi t i e s , i t was a 
t ypica l f amily trust: 

"The Bankruptcy Court be low found as a 
matter o f fact that the Mosley trust was 
created to pres e r ve a nd prote c t certa · n asset s 
for the b e ne fit of membe rs of the gra ntor' s 
fa~ily. The Court a l so fou nd that al though 
t he t rus t ee s were au t hor ized to carry on 
bus iness a c tivities, they were not r equire d to 
d o s o . The cour t f ur the r fou nd that t he tru s t 
was es tablished as a typical famil y trust 
rather than f or t e purpose of conducting a 
bu s ine ss in the ma nner of a corporation." I n 
Re Hosl ey, 61 B. R. 636 , 63 8 ( E . D. Mo. 198 5 ). 
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Finally, in Morr issey v. Commi ssioner, 296 U. S. 34 , 56 s. Ct . 
28 9, 80 L. Ed. 263 (193 5 ) , a tax c ase , the dist i ngui shing 
characteristics were set forth: 

The di stinguishi ng c ha r act er i sti c s o f a 
business trust i ncl ude: 

1. A trust create d and mainta i ned f or a business 
purpose; 

2 . title to pr oper t y held by trustees ; 
3 . centralized mana gement ; 
4 . c ont i nuity uninterrupted by death among 

bene ficial owners ; 
5. t rans f erabil ity o f i nterests; a nd 
6. limi ted liability. 

Since the Betty L. Hays Tr ust ha s all the c haracteristics of 
a "family trust " and f ew , if any, c haracter isti cs of a bu s ine ss 
trust, there being no s pecific i ntent to o r mechanism to operate a 
business, this Court fi nds it· is not a business trust. It, 
therefore, is not an eligi ble de b tor . The c ase is dismi s sed. 

Separate Journa l Ent r y s ha l l be fil ed . 

DATED: Octobe r 9 , 1986 . 

BY THE COURT: 

u. s. cy~ 
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