
UNITED STATES BANKRUPTCY COURT 
FOR THE DI ST I CT OF NEBRASKA 

I N THE MATTER OF 

ASSOCI ATED G OCERS OF 
EBRASKA COOPERATIVE, I NC ., 

DEBTOR 

MEMORANDUM OPI ION 

CASE 0. BK82-1 518 

Hearing was held in Omaha , Nebr aska, o n a App l ica t ion fo r 
Order of Conver s i o n Nun c Pro Tunc. Trustee f o r debtor was 

epre sented by Robert Gi nn and Julia Gold of Omaha, Nebr aska . The 
Of icia l Cre itors ' Committee wa s repr sented by Robert Craig of 
Omaha, Nebraska . Trade Cred i tor was represent e d by Harry ixon 
a nd Terry Fredricks of Omaha, Nebraska. Ecolab , Inc., was 
represe ted by C. G. Wallace of Omaha, Nebr aska. 

Facts 

On August 30, 198 2 , an invol untary petit ion was f iled against 
the debtor, Assoc i ated Grocers. Debtor contested the pet i tion , 
claiming tha t the e nti t i es initiat i ng t he petition w re not 
creditors and were , thus, ineligible to i nitiate t he involuntary 
petit i on. The Bankruptcy Court d i d not ad j udicat e t e petition 
nor id t he Cou r t issue an o rde r o f relief . On Apri l 1 , 1 983, 
debtor fi led a Cha pter 11 peti t ion. Debtor claims that t he fi l i ng 
of the Chapter 11 petitio effected a conversion of the 
i volunt a r y Chapte r 7 case to a Chapter 11 case. Debtor argues 
that because t he present bankruptcy r u les which r equire a motion 
to c onvert had not bee adopted when debtor's Ch pter 11 petition 
was fi l e d, t he inter im bankruptcy rules a nd t he bankruptcy r ules 
promulgat ed under the 1898 Bankr ptcy Act governed c onversion 
procedures. The interim r u l e s were s ilent o n the subject of 
conversio n, a nd the ru l es u nder the former Act permitted 
c onversion from an exist ing bankrupt cy case to another c hapter by 
t he fil ing of the petit i on . Debtor contends that the Bankruptcy 
Judg e i ntended conversion to occur and treated t he Chapter 11 
c ase as i f it ha d occurred. Therefore, debtor a ssert s that the 
motion for a nunc p ro t unc order of conversion sho ld e g ranted. 

Creditors argue tha t ne ither t e fact s nor t he a pp li cabl 
Code and rules suppor t an orde r nunc pro tun r . Credi tors po int 
out that conversion by mot i on was ut ilized in o ther bankr uptcy 
cases duri ng t his same time frame and t hat no order , motion or 
other plead ing suggests a n inten t by the debtor or Cour t to e ffect 
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a convers i on from he invo lun t ary Cha pter 7 c ase t o t he Cha p t er 1 1 
c ase. Addi t i o nal ! , cred i t o r s s t a te t hat be cause the i n o l untary 
p ti t i an was not l i t iga t ed and no orde r for r e l ief was g ranted , no 
c ase was c omme ced. Thu , no conversion wa s possible . Creditors 
f u r t her argue tha t nunc pro tunc orde rs are avail b le o n l y to 
supply ev i den ce o f an exist i ng fact . Because t he f acts a re 
d i sputed , a nunc p ro tunc ord e r is ina ppropriate. 

Is sue 

Whether t he Court sho u l d ente r a unc pro t unc o rder 
converting an i nvoluntary Chapter 7 peti t i on f i l ed a g a i ns t debtor 
August 30 , 1982, to a proceeding under Chapter 11 , which pet i t i on 
debtor filed April 11, 1983, e ven though the Court i ssued no 
conv r s ion order nor did debtor move t o conver t? 

Analysi s 

The Court finds no basi s in ei t he r c r edi t o ' s or debtor's 
br i ef f o r ruling t hat a n order to convert was author ized by t he 
C ur t and i nadverten t ly not i ssued. Orders n unc pro t unc are 
availabl e when, int e r a l ia, i nadver t enc e of a party caused i t s 
omiss i on. See Anderson v. Coopers & Lybrand, No . A85-362 ( Ba nkr. 
D. Neb. Oc t . 6 , 1 9 8 6) . 

Moreover, a lthough the prese t bankruptcy rules were not in 
effect when t he insta n t petitions were filed, the Suggeste d 
Interim ankruptcy Rules i ssued August 1979 by the Advisory 
Committee on Bankruptc y Rules of the Judicial Conference of t he 
Uni ted Stat es had been adopt ed by the Nebraska Bankruptcy Cour t in 
January 1 98 3. Debtor's Reply Brie f a t 3~ These ru l e s were in 
e ffec t prior to the f iling of debtor's Chapt er 11 petition . 
Debtor is corre t ha t the i nterim rules are s ilent on the p roper 
procedure for converting a case f r om Chapter 7 to Chapter 11 . But 
Interim Rule 1 00 9 enti t led, " Hear ing and Disposi tion of Pe tition 
in Involuntar y Cases" requires that in a contested petition " [t] he 
cour t s all de t ermi n e the i ssues of a c ontes t ed petition at the 
earliest prac t i ca l t ime a nd o rder relief , d i s miss the case, or 
enter othe r a ppropria te orders . •• 

Notwi ths t and i n g the appl icabi l ity, a s debtor cont ends, of 
deb tor's o ptions under Ru l e 10-1 04 of the o l d Ac t ,1 Int erim Ru le 
1009 r equired the Court to aff irmatively a c t o n the involunt a ry 
petit i on, i . e ., order rel ief , dismi ss or enter a n a ppro pr iate 
order . 

1 Rul e 1 0 -1 0 4. Vo l unta r y Pet ition and Stay : " If a ban kruptcy c ase 
i s pendin~ by or agains t t he ebt or, any peti ti on un er t his r u le 
shal l be filed t herein a nd may be filed befor or fter 
djud i cation. " R. Bankr. P . 10- 10 4 ( 197 6 ). 
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The record i nd i cates no order was issue d . Even if f i l ing of 
a new peti t i o n b y d e b tor cou ld be an acceptable method of 
conver sion , the Court must d' s pose, by ord e r, o f the i nvo lunta ry 
peti t i on a s r equ i r e d by Inter im Ru le 10 09 for a conver s i on to 
occur. Cl e arly n o o r d er was i ssued, and neither a n i n t ent to 
i s sue an o rder nor i nadver t ent f ailur e t o is s ue an order has been 
de monstrated. 

De btor' s a-p p l i ca t ion for an order of c onversion nunc pro t unc 
i s overruled . This order is not a findi ng con c erning a n y i s sue in 
any a d versary proceeding no w pending. The Court s i mp l y finds it 
i nappropriate to enter a n u nc pro tunc order based upon arguments 
p r esented . The same issue i s apparently to be l itigated i n 
severa l adversary proceedings and a fi nal d ecision wil l be 
r end e red at t hat time . 

DATED: November 2, 198 7 . 

BY THE COURT ~ 

Co pies to : 
Ro e r t L. Mann 7 

5 321 1 
ttorney, 1572 East Cap ' t ol Drive, Milwaukee, WI 

Robert V. Ginn a n d Ju l ia L. Go ld, Attorneys, 800 Amer i can Charter 
Cent er , 162 3 arnam, Omaha, NE 68 1 02-2130 
Harry D. Di xon, J r. , and Terr y L . Fredr~cks, Attorneys , 190 0 F i rst 
Na t 'l . Cent e r , Omaha, NE 68102 


