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These cases r a ise the is s e o f whe th r t h e Agr i cultu a l 
Cred it Act o f 1 98 7 (. ct ) is app l icable in the b k r u p tcy se t ti n g . 

App a ranc es 

In t h e Matter of Dilsa ve r : 

Wi ll i am Ne edler of Wm. L. Nee d ler & As s oci a t es , 
Ltd ., Ch icago, Il li nois , appea r ed f or d e btor ; an c y 
Svoboda of Ke l l e y , Sc r it sm i e r , Moor e & By r ne, 
P . C. , No rth Plat t e , e braska , a p pea r ed for the 
Peae~a La nd Bank o f Oma ha ( LB ) . 

In t he Ma tter of Hi l o n Land & Cat tl e Co . a nd I n t he Ma t t r of 
Hi lto n: 

Wil l i am . e edler of Wm. L. Needle r & As soc ia t e s , 
Ltd ., Chica go, Illino i s , a ppea r e d for d e btor ; James 
McCly mo nt of Ke lle y, Scrit s me i er , Moore & Byrn , 

. C., North Platte , Nebra s ka , appe ared for t he 
Fede ra l La nd Ba nk of Oma h a ( F .B ). 

In thE: 1 tter o f Pf l m: 

Ar l a n Wi ne o f W uneta , ebra s ka , p pea r ed o n behalf 
o f debto r ; G~org e Vi n t o n of Ke l l y, Scr i t smeier , 
Mo o re & Byr ne , I .C., No r th Pl a tte , Ne b ra ska , 
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a p pea r e d for the Fe de r a l La nd B n k o f Oma h a (FLB); 
a nd J es s Ni e l s en o f i el s e & Bi rch , North Pl a t t e , 

e bras ka , appe ared on beha l f of H. B.E. Leas i g . 

In the Ma tte r of Regier : 

Wi ll i a m Ne e d ler o f Wm. L. Needler & Associates, 
Ltd., Ch icago , I ll ino i s, appeared fo r deb tor; Nanc y 
Svoboda o f Ke l l e y, Sc r i t s meier , Moo r e & Byrne , 
P .C. , North Pl a tte , Nebr aska , app ear e d for t he 
Federa l Land Ba nk of Omaha ( FLB). 

State men t o f Facts 

In t he Matter o f Dilsave r: 

The FLB is a secured c r e d i t or o f Arthu r Di l s a ve r , d e b tor , a nd 
ho lds a r ea l estate mo r tgage wh i c h p r ov i des f or 
rents a nd p ro f i t s if f o r ec l osu r e i s i n i tia ted . 
was not i n d e f a u lt o n h i s o bl i ga t i o n t o the FLB 
fo r Chapt er 11 re l ie f i n Augus t , 1 986 . 

t he c onv e yanc e of 
Deb t o r a pparentl y 
prio r to f il ing 

On Apri l 2 0 , 1 98 8 , at Nor t h Pla tte , Ne bra s k , a hearing was 
held be fore t hi s Court to c o ns i d e r d e b tor' s t h i r d d i s c los u r e 
stateme n and the FLB ' s motio n to s eques t e r rent s and pr o f it s from 
t he l a nd encumbered by t he L mortgage . Th e Co urt o r d e red d e btor 
to pr epa r and f ile with t h e Cou r t with i n n i nety d a y s a joint p l an 
a nd d isclo s ure s t ate me n t . The Court t o o k t h e mo t i o n to sequester 
r e nt s and p rof i ts unde r a dv i s e me nt . 

Because the au t oma t ic stay pr v e nts the FLB f r om i n i ti a t ing a 
f o r eclosur e ac tio n a nd req ues t i ng the a ppo i n tme n t o f a e c e i ver , 
t he FLB asserts t ha t Sec tion 552 of the Bankrup t c y Cod e permits 
the FLB t o perfec t its lien i n r e nts and p rof i ts upo n appl i ca t i o~ 
to th is Co urt. 

De btor con t ends t h a t t e r e nt s a nd p rofits are property of 
the e sta t e ; thus t h e a pp l i c ation t o s equeste r the s e ren t s and 
pr ofi t s can be app r ove d onl y i f t h e Co urt f irst o rde r s r e lief from 
the s ta y . Su c h re lie f c a n not be permit t e d un l ess t he 
r equireme nts of Sec t ion 36 2 (d ) re satisf i e d . Fu r the r , d e b t o r 
a r g ues , the FLB ' s r eque s t is f u t il e b e c ause t he t rus t e e , under the 
a uthori ty o f Sect i o n s 54 4 and 549 , may a void unper fec t ed l iens. 
More o ve r , Ne brask a law r e q u i res t he appointme nt of a r ec iver 
be f o r e ren t s a nd profi t s can be s e quester e d, Ne b. Rev . Sta t . § 
25 - 10 8 1 (Rei ss ue 19 8 5 ) , ye t Sec tion 1 05 (b ) of 1 1 U. S . C. p r ohib'ts 
a b il nkruptcy c ourt from a ppo in ting a rece iver '' i n a c as under 
this t i t l e ." 
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D b t or t1- s r eq uested r s ruc t uri ng of hi s loa u nde r t e A-t 
3. nd ::1sserts tha t , no t withstanding h is o t her a r _ume nts , t~ 1--.ct 
proh i bits tl le f' LB from s equeste r i ng ren t s a n prof it s. I n other 
wo rds, eque ste r ing proper t y of t he e sta te wou l d interfer e wi t h 
ebtor 's ab i lity t o r e s tructure h i s d istre s s ed loa n . 

In t he Matte r of Hil ton Land & Ca t t l e Co. , and In t he Matter of 
Hilton: 

The FLB i s a s ecu red cred i t or o f Hi l ton Land & Ca t tle Co. and 
Peggy a nd Ken ne t h Hil t o n , deb t o r s, and hold s a mor tgage o n 
d e b t ors' property. Debtor s we r e in de f au l t on th i s obl igation a t 
the t i me t heir Cha p t er 11 pe t it ion for r el ie f wa s f i led in ugust, 
1 986 . The two case s have been procedural l y c on s o lidate d . At t h e 
Ma r c h 8, 19 8 8 , he a ring o n the FLB ' s motion t o sequester r e n t s and 
profi t , t he Cou r t ord e r e d bo t h pa r ties to provide wri tten lega l 
arg uments . On Ap r i l 19, 1 988, t l e hearing o n debtors ' joint 
ame nded d i s c l osure s t a teme t wa s he ld, and the Court orde r ed 
fu r the r amendments withi n thi r ty d ys . 

Bot h parties' argu en t s r e gard ing the mo tion to s g u e s t e r are 
s imila r t o tho se in I n t. e Matter o f Oils ve r . d d i tiona l ly , the 
FLB claims tlat debtors agr eed t ha t if the FLB would p rov i de the 
opportunity to restruc t ure , deb tors wou d no t imp ede nor de la y t he 
p rogres s o f t e b ankru p tcy a ction. The FLB h as provided no tice t o 
debtor s as r e qu ired b y th~ Act . 

Debto r s poi nt to language in t heir mortg ge wh ich sta t e s that 
t he mortgage i s subj ect to the Farm Cr e di t Act . Th e r e fo r e , 
debtors arg ue , the FLB cannot c l ai m t a t t h e Act d oes no t app y . 

I n the ~atter o f Pflum: 

J me s a nd Ro semari e Pflum, debtors , f il e d f o r Ch a. ter 11 
r el i e f on 1arc h 9 , 1987. The FLB is a s ecu r e d c redit o r of 
debto rs , but debt o rs were not i n d e fau l t on th i s obl iga t i on a t : he 
ti. e t he i r Cha ter 11 pet i t ion wa s fil ed . De o r s ' fi rst am nded 
d i s clo sure s t a t ement and t he FLD 's di sc l os re st t e men t 1 ave bee n 
take n unde r advi s emen t by t his Cour t . On J a n ua ry 2 6 , 1 98 8 , t he 
FLB fi led a , o tion for sequest r a Li o n of r n t s and prof i s . At the 
1 arch 8 , 1988 , h e a ri ng on h i s ~o~ion , the CourL ord ered t he 
pa rties to s ubmit writte n a rgume nts . In ad'i ti o n to he a r gu 1en t s 
s u pra , t he FLB c ont e nds t he Ac t cannot be a ppl i~d ret roa c t i vel y to 
l oa n s t hat we re d i st es sed prior to t he p s sag o f ~ h e Act nor 
s hou l d deb t o rs recei ve the p r otec t ions of bo t h t he Ac t and t h e 
Ba n r uptcy Cod . 

In the ~at t er of Regie r: 

The FLB is c s cured cred itor o f Pe t e r a d Rachel Regi r , 
debt o r s , an hal t hree r . 1 es t t e mor t g ges o d ebto rs ' 
p roper ty . At the time e btors filed fo r Chap t e r 1 1 re li e f , Ju e 
30 , 198 6 , debtor s were i n J c f a 1lt on t hei r obl i gation s to the FLE . 
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On April 4, 1 98 8 , debars req ested r e st r ucturing of the i r FLB 
loa ns . The FLB moved t o seques t er rents a nd profits f rom the real 
es t a te sub ject to the FLB's mor tgages whi ch motion was h ard Apri l 
20, 1988, at North Plat t e, Nebraska . Both par t i e s' p lead ings 
contain essentially the same argume n ts as i n the ab v e c ases. The 
Cour t t ook the motion to sequeste r under a dviseme nt wi thout 
requesti ng additiona l legal a rgument s. 

Discus s ion 

The Court has reviewed the l egal arguments prese nted by a l l 
the par ties and has read both the Agricultu ra l Cred i t Act of 1987, 
Pub . L. 100- 33, 1988 U.S . Code Cong . & Admin. Ne ws (1 0 1 Sta t . ) 
1 568 -1 718, and its legislative h i story , H. R. Rep . No. 2 9 5 ( I ), 
100th Cong., 1s t Sess. 1-389, repr · nted in 1 988 u.s. Code Cong . & 
Admin. News 27 23 -2955 and H.R . Con. Rep. o. 490, lO Ot h Cong. , 1 s t 
Sess. 16 1-324, reprinted in 1988 U.S. Code Cong. & Admin. News 
2956-31 1 9. 

In ge nera l , t he Co rt finds no provi s i o n in the Ac t to 
subs t antia te t h e FLB's as s ert i o n t hat t he protections a fford e d b y 
the Act are no t availabl e to borrowers who fi led bankruptcy 
petitions prior to t he effect i ve da t e o f the Act , Jan u a ry 6, 1 988. 

The preface to t h e Agricultural Cred it Act of 1987 describ s 
i t a s: "An Act to pr ovide credit ass istanc e to f a rme r s, to 
stre n g then the Fa rm Cre d it Sy stem, t o fac "l ita te the e s t abli shment 
of secondary markets fo r agr icult u r l loans, and fo r o the r 
purposes. '' Pub . L. 100-3 3 , 1988 U. S . Code Cong. & Admi n. ews 
(1 01 Stat.) 1 568 . A more compr e h e nsive expl anat ion of the Act's 
purpose is provided in the l e g i s l a tive his tory: 

H. R. 30 30 wil l req u i r e Farm Credit System 
l enders t o restr ucture t he loa ns of 
financial ly - stres sed f armers-borrowers, in 
orde r to he l p keep fa rmers o n t he l and and 
help t u r n around t he c ondi tion o f s t r e ssed 
Sy stem ins t itutions. Restructuring ( wh ich 
i nvo l ves compromise of debt ob ligat ions ) will 
be require d if that is the least -co s t 
a lternative , that is , if it wil l produce mor e 
r eturn to the l ender t an for closure . 

Similar requi r e me n ts wi ll be imposed on 
t he Farmers Home Admi nis tration with respect 
to its farm loa ns. 

The Bil l incl udes a numbe r o f prov i s ions 
designed t o give Far Cred it Syste m and 
Farme r s Home Administ ra tion f rm bor r ower s 
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nde r finan ci al tre~ s a f air o ppo r t unity to 
over come the r c red i t p r ob l ems wit hou t 
advers y af fec t ing c ed i tors' rights . 

The se includ~: rev iew of advers e credi t 
decis i ns , homestead au t hor i ties, r igh t of 
" fi r st ef usal" so f amily f a rme r s c an 
r e purchase for e closed proper t y , bor r ower 
acce ss to informa t i on, and an improved Farme r s 
I me Ad minis t ratio · terest rate bu y - down 
p ogram. 

Much of the impetus for H. R. 30 30 der ives 
f r om the cont i nui ng depress ion i n agr icultu re 
t hat began in the e arly 1980 1 s but whose root s 
o r i gi ate in t h e i nf lat ionary per iod in t e 
l a te 1960's a nd 1970' s . During that period, 
t he Un i e d States agri c ultura l giant r eacted 
to h igher commodity price s , per s iste n t hunger 
in some parts of t he wor l d , a nd technoog i cal 
[ sic ] ga in s b y vast ly increasin g product ion. 
Th is wa s accompl ished by increasing bot h 
yields pe r a c r e and b ringing 70 to 80 million 
n ew ac r es i nto crop production be t ween the 
1970' s and the 19 80 's. Thes e productio n 
increase s r equired vast capita l exp end itures 
tha t re s ulte d in ggregate farm debt growing 
from a b ou t $ 80 billion in 1960 to almost $ 22 0 
bil l i o n by the ear ly 1980 ' s . That aggre gat e 
debt h a s now droppe d to appr ox i ma te l y $175 
bil l i o n and much of t he l oss h a s been borne by 
f armer s a nd t heir lenders . 

H. R. 3030, however, is not a bill 
designed simpl: to mi tiga te todav's p roblems . 
It l ooks t o the future --to a n agricultura l 
de liv e r y s ys tem t ha t not only will have d e a lt 
sens i t ively wi t h today' s finan c ia lly-stress ed 
fa rm borrowers b u t one tha t wi ll be more 
c o mpe t it ive, mar. ef ficien t , a nd mo re 
r e sponsive to economic realities. It will 
h ave new safeguard s tha t s hould hel p t he 
Nation ' s a g ricu lture i ndustry to avold fu ture 
situations similar to c urrent c irc umsta nces . 

Dozens of witnesses r2presenting f arme r 
and commodi ty groups te s tifi e d before the 
Co mmit tee s to t wo basic weak nes se s in the 
way rn a y Sy~ tem institutio s hav e dealt wi th 

--1 
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it s prob l ems. F i rs t , Sys t em l ender s ha v e been 
exc e e d i n g ly r e l ucta n t t o restr uc t ure 
i ndiv idua l loa n s on a c ase -by - cas e b a s is ; and , 
second , t he t n si o ns and pressures o n b o t h 
borrowe rs and l e n ders, brought on by f i nanc i al 
dis t r e ss, h a v e c aused c o llaps e of t he 
tradit i ona l s e nse o f comity and g o o d wil l 
between the Sy s t e m and i ts borro wers/owner s . 

H.R. 303 0 addre s s e s both t hese pro blems 
f orthrightl y by s imp l y requir i n g t ha t Sys t em 
l enders r estructur e no naccr ual l oans is such 
restruc t ur i ng is less e xpens i v e f or t he 
inst i tut i on t han f o rec losure . The bi l l als o 
give s legal standing t o a se r ies o f e nhanced 
rights of bo rrower s i n d eali n gs etween 
the mn( s i c ) and Sys t em l e nders. 

Loa n r estruc turi ng as env i sioned i n H.R . 
30 30 could i nclude r eschedul ing, 
reamor ti za t i o n , re newa l , d e fer r a l o f 
pr i nc ipa l, or interest monetary conces s i ons , 
o r other ac ion rega r ding a n outst a ndi ng l oan , 
t ha t would make it pro bab l e t ha t the 
bo r rowe r's operation wou ld beco me fi nancia ll y 
vi ab l e. The purpos e o f t h i s requ i r e d 
r es tructuri ng pure l y and s i mp l y is t o k eep the 
f a r mer in bus i ness s o l o ng a s tha t an be 
ac c o mp li shed as che a p l y a s f o r ec l os in g t he 
loan . If prope r ly d o n e on a p p rop ri a t e c as e s, 
t he ci rcums t a nc e s ca n b e very po s i t i ve . Th e 
bo rrower r e mai ns on the f arm i n a vi ab l e 
o pera ti o n where he c an cont inue i n his chosen 
pro f es sion a nd avoi d th e a g o n y o f l os i ng t h e 
wa y of li fe e n j o y ed by the f a rm f a mil y . Th 
ins titut i on , wh i l e it may take a fi na n c i a l 
l os s, wi ll not lose any mo re t ha n if it had 
f ore c losed the loan u nder wh ich c i rcu sta nces 
it would l i ke ly acquire proper ty tha t wo u ld b e 
a fi nanc ial drain, disrupt t h e l i v es of t he 
bo rrowe r and h' s family, and add t o the 
t e nsions in the rural commun i ty. 

H.R. Rep. No. 295(1) , 100th Cong. ls t Sess ., 52 -5 4, 62-63, 
r epr int e d in 1988 U. S . Code Cong . & Admi n . e ws 2 7 23 -2 5 , 27 3 3 - 3 4 
( e mphasis added ) . 

The House Report de s cribed a r e struct ur ing ef f o r t being 
ca rr i e d o u t by the St. Pa u l Fa rm Cred i t Bank whi c h pro g r am is 
similar t o the program authori z e d in the Ac t . La r r y Buegl e r , 
Pre s ident of t h e St. Pau l Farm Cred i t Ba n ks , t e s t if ied t ha t "[t ]he 
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r es tructu rin e f fort ha s pe rm i tted u s t o reac h a set t l men t 
agreeme t with 4 5 perc nt of the bor rowers who were in l it iga tion , 
i. e. bankrupt cy or for e closure. " Id . at 2734 . He went on t o s y: 

It i s i mporta nt to n o te that not al l of 
the restr 1c tured 1 an s will pe r fo rm a cco r d i g 
t o t hei r re s tructured a greements a nd we 
realize tha t s ome of our p r o b l ems h a ve been 
defer red o ut t o fu ture y ars . But we fee l 
stro ngly t h a t some income is be t ter t h an no 
i n come o n the s e l o a ns . I n al l instances we 
h a ve i n s erte d l ang ua ge in our agreements tha t 
e nable u s t o r es tor e the full amount of debt 
prior t o r estr uc t ur ing if there is a defa u l t. 

I d. {emphasis in original ) . 

T e Co rt recite s por ti o ns of the l eg i slat ive h is tory 
ver bat im t o demo n strate t he broad i ntent of the Ac t and i ts 
remed ial c har acter . It appears t o c o ve r a ll circumstanc es o f a 
borro wer i n d i stress. I n add ition to thi s legislat ive hi s tory , 
incorpor ated into t he b o d y o the Act is a policy statement 
ent i t l e d "Sens e o f Congres s " which is e qual ly c omp re ens ive : 

It is the sense of Co ngress tha t t h e 
b anks and a s so~iat ions (except b ank s f o r 
cooperative s ) opera t ing under the Farm Credi t 
Act of 1 971 (1 2 U.S . C. 2 001 e t seq .) s hou l d 
admini s t er dis tressed loans to f r mers wit 
the objective of using the loan guarante 
programs of t he F a r mers Home Admini s trati o n 
a nd othe r loan res t ruc turin g mea s ures , 
inclu d ing pa rt icipat ion in i n t eres t r ate b u y ­
d own program s that a re Federa l l y or State 
f unded , a nd other Fede r a l a nd State sponsored 
f inanc i a l a ss is t ance programs t h a t offe 
r elief to fi nanc i al l y distr ss e d f a rme r s, a s 
a l ternat i ve s to forec losu r e , c onsidering t he 
a va ilability and a pprop r i ateness of such 
p rog r ams o n a case - b y-case ba si s. 

P . L . 1 00-2 3 3, 1988 U. S . Code Cong . & Admin. News (101 S tat.) 1578 , 
1 5 7 9. 

The o n ly p r ov ision in the Act which add r esses app l icabili t _ 
of t he Act i s Se ction 102 e nt itl ed "Res tructuri ng Di s t r essed 
Loa _ s": 

( k ) App l ica t ion of Se ction- - The t ime 
limitat i o n prescribe d in s ubsec t ion (b ) ( 2 ), 
and t h e r equi reme nt s of subsection ( c ), h a l l 
no t appl y t o a loan tha t beca me a dist r essed 
loan be fore the da t e of t h e enac t me nt of t h i s 
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s e ct ion if the bor r ower and l e nde r o t e l oa n 
are in the pr oce s s of negot i at i ng loan 
r e st r ucturi ng with r espec t t o the loan . 

Id. at 1 57 7. 

The t ime l im i t r e f erence i n the above p a ssage re fe r s t o a 
forty- f i ve day notice r equ irement t hat a lender must provide to a 
borrower before the l e nder init iates forec l o sur e. I d. at 1 575 . 
Thi s notic e i nforms t he bor r owe r that the loa n ma y be su 'table f r 
res t ruc turing. Subsection (c) r q u ires the l ender t o mee t with 
t h e borrower to r eview t e borrower's l oan status and it s 
po tential for r estructu r i ng. I d . Subsec t ion (k) doe s not e x c l ude 
from the Act ' s protection e ither debtors in bankrupt y or 
borrowers who s e l o ans became di s tressed pr ior t o t he passage of 
the Ac t . Rather, i t s ets f o rth when t he t ime l i mi tati on for 
notic e and meet i ngs applies to dis t ressed l o ans in existence 
before t he date o f the Act. I n other word s, if t he bor r ower and 

ender we re not in t he process of negot iating loan r es t ructu r i n 9 
prio r t o the pas s age of t he Act , the s e time limitations a n 
meeting requirements do apply . 

Th e l eg i slative h is tory support s this inte r pret at ion: 

The Conference substitute a dopts the 
House provi sion wi th ame nd ents d elet ing t he 
words " or the tak i ng of preventat ive ac t i o n" , 
and c lar i fying tha t t h is provisio n only 
applies to the requirements regard i ng t he 
timefr ame for notice of rest r ucturing 
availability and the requirements fo r a 
personal meeting be twee n the lender and t he 
bo r rower. 

H. R. Con. Rep . No . 490 , 100 Cong. , 1st Sess. 161 , 1 70 , repri n t Ed 
in 1988 U. S . Code Cong. & Ad mi n. Ne ws 2956 , 2965. 

" Bank ruptcy" does appea r in the House Conf e r ence R port's 
d i scuss ion of the d f i it ions used in the Act . The Re port 
inc l udes t e phrase "bankruptcy proceed ing" i n it s d e f in ition of a 
d i s t ressed loan : "[ A di s tressed l oan ] me ans a l oan that t he 
borrowe r doe s not have the fi nancial capacity to pay a c cordi ng to 
its ter ms , bu t tha t i s not yet s u bj e c t to a foreclos t re or 
b a n k ruptcy proceeding . " Id . a t 2 95 9 ( e m ph a s i s a dded } . Howe ve l.~ , 
t h e d e finitio n incorporated in the Act r eads: 

•The term "di stre s sed l oan " me a n s a l oa n 
t hat the bo rro wer does no t have the fi nanc i al 
c a pacity to pa; acco~ding to its te r ms and 
t hat e xhibit s o ne or more of the fo llowing 
chara c teri s t i cs : 
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( A) The borr owe r is de o n s tra ting 
a d verse fina nc i al a d repayment t rends . 

(B ) The l oa n is "elinquent or p a st 
d ue under the terms of the loan contract. 

(C ) One o r bo h of the factors 
l i s ted i n s ubparagraphs (A ) and (B ), 
t ogether with i nadequate col la te r ali­
zat ion, presen t a high probabi l ity of 
los s to t he l ender. 

Pub. L . 100 -33, 1988 U.S. Code Cong. & Ad min . News , ( 101 Stat. ) 
1 568, 1574. The wo rds "or bankruptc r oceed ing " which appear in 
t he legi sla ti ve his t ory have been de l ted from t he Act . Th i s 
del e tion together wi th the l e g i s l ative h istory, s upra p . 4-7 , 
convin c e s the Court that Congress did not inte nd a per se 
e xclu s ion of debtors in bankruptcy from the pro t ectio n of t he Ac t. 
The d e l etion appears an i n t ent i ona l choi ce by Congres s t o avai l 
debto r s of the l oan restructuring conta i ne d i n t he Act. " vlha t 
Congre ss rejecte d s hould not b e i njected . " In re Da v i s, 20 Bankr . 
51 9 , 5 2 1 ( Ban kr. M. D. Ga . 1 9 8 2 ) . 

Certain l y Congr e ss c o uld i ncl ude specific exc l u si onary 
l anguage if it so des i r ed. Fo r example, when Congres s pas s ed the 
Fa mily Fa r mer Bankr up tcy Act of 1 986 the appl icability of t hat Ac t 
\va s s p e lled o u t : " The amend ment s made by s ubt i t l e B of t it le I I 
(of th is Act ] s hall not a pp ly with respect t o case s c ommence d 
unde r title 1 1 of t he Un i ted States C de ... before t h e e ffect i ve 
date of t h is Act " 28 U.S.C . A. § 58 1 note (c)(l) (1 988 ). 

Because the Court has found t hat t he Ac t h a s, i n t e r alia, a 
remedi a l purpose , supr p . 7 , a nd becaus e a pplicat i on of the Act 
to debto rs in bankruptcy does not c r eate a n e x traordin ry burden 
o n the Farm Cr edi t System, the Cour t wi ll not except fro m t he Act 
bo rrowe r s who fil e d ba nkruptcy pe ti tion s pr io r t o its effective 
d a t e . The refore , based on t he facts in the i nstan t ca s es a nd the 
de f in ition of "d istressed loan" c onta i ned in the Agri c ul tural 
Credit Act , the Court f inds that debtor s ' FLB l oa ns are di s tressed 
loans. Accord ingly , they may be el i gib le fo r p rote ct ion provided 
by t he Ac t . 

The Act prohibi ts certai n l e nders from i n itiati g foreclo s ure 
o r continuing a ny forec l os ur e proceed i ng wi th respec t to any 
d i stressed loa n until the l e nder ha s eval uated t he l o a n for 
r es t r uct ur ing . Pub . L . 100-23 3, 1 98 8 U. S . Code Cong . & Adm i n . 
News (10 1 Stat . ) 1 568 , 157 5 . The Act de fines fore closure 
proceeding as : 

( A) a f oreclos ure or s i i l a r l egal 
proceeding to e nforce a li e n o n prope rty , 
whe ther rea l or person 1, t hat sec ure s a 
nonacc r ua l or d i stresse d loan ; or 
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(B) t h se i z i ng of nd r ea l iz i ng o n 
nonre l p ro e r ty c ol late r a l, o t her tha n 
collatera l s b j e ct to a s t a t utory lien aris i ng 
u nder tit l e I o r II , t o e ffect collection o f a 
nonaccrual or di s tre ssed l o an . 

Id. at 1 574 . 

Th e motions to sequester r e nt . a nd p r o fits before the Cour t 
fit wi t hi n t e conf i nes of t he def ini t ion "fo r eclo sure 
proc eed ing ." The FLB wish s to r e alize on nonreal p r operty 
collate r al as adeq a te protec tio n f or its distressed real estate 
loans, a nd it s motion to sequeste r ren t s and prof i t s i s t he fir s t 
step toward t he e n f o rcemen t o f a cl ·m a gainst prope rty of the 
estate. 

But f o r bankru ptcy , Ne braska l a w wou ld r e q u ire the FLB to 
fi rst initiat e a fo~closure roceeding before requesting 
a ppointment of a rece i ver and seques t rat ion of rents a nd profi t s . 
Ne b. Rev. Stat.§ 2 5-10 81, 10 82 ( Re i s s ue 1985) . See In r e 
And e r s on , 50 Ba nkr. 728 (0. Neb. 1 98 5 ) {outlining __ t _e r e qu i red 
procedure f or s e ques trat i on wi thin bankruptcy ) . See a lso Sa l ine 
St ate Bank v. Mahloch, 834 F .2d 69 0 ( 8th Ci r. 1987) {holding t ha t 
Section 552 permits t he Co rt to allow post-petition sequestration 
of rents and profit s ) . 

In I n r e Anderson, t he Distric t Court explained its reason 
for permit t i ng segrega t ion of rent s and profits within t he 
bankruptcy conte x t : "The Bankruptcy Cou r t would be exerci s i ng i ts 
equ i table powers t o protec t subs t a n t ive rig ht s which do ex is t 
un er state law. " In re A d e r son, 50 Bankr. at 733 . However, in 
the i nstant case s , ou t sid e bankr uptc y t h e FLB would be requ i red to 
comply with the Act bef o e i t could commence f oreclo sure--a 
prerequis ite to s eek i ng seque s t rat ion o f rents a nd profits . Even 
if the Act were not appl i c able o d e btors i n bankruptc y , t he Cour t 
wil l not g r a n t rights to th e FLB wi thin the ban kruptcy setting 
that are unavail ab l e to i t outs i de of ba nkru p t cy. 11 U.S . C. - 55 2 
{1 987 ). 

Ho ld iQ.S_ 

The Court ho l d s tha t the me r e fact t hat the borrowers a r e 
debtors i n ba nkr up tcy d oes not xc se the FLB f r om c omp l iance w ' th 
the Ac t . On the fac t s of t e present ca s es , the FLB 's compli ance 
is a condi tion p r ecedent to t he commenceme nt o f a p rocee i ng 
wi thin bankruptcy tha t c onstitut e s a fo r eclosure procee d ing a s 
defi ned by t he Act . herefore , t he Cou r t r ules as fo llows: 
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I n the Ma t e r o f Di l saver : 

The FLB ' s mo t ion to s e queste r rents and p r ofi t s from t he r e al 
e st t e secured by the FLB mortgage is overru l ed. The Court finds 
tha t s ch mot ion i s a forec losure proceeding and s ub j ect t o the 
provi sions of t he Ac t. The FLB is d irected to provide the 
appro priate r estructuring process as reques ted by debtor. 

In t he Ma t ter of Hi l t o n Land & Cattl e and I n the Mat ter of Hilt n: 

The FLB's motion to seq ester rents and prof i ts is overru l ed . 
The Cou r t finds that such mot ion i s a forec l osure p r oceeding and 
sub j e ct to t he provisions of the Act. The FLB i s direc ted to 
provide the appropriate restructuring process as reque sted by 
debtors . 

In the Matte r of Pfl m: 

The FLB's motion t o sequester ent s a nd pr fit s is overru l ed. 
The Cour t f inds that such m tion is a f o r ec l osure proceedi ng and 
subject t o the provisions o f the Act . 

In t he Matter of Reg i er: 

' The FLB 's mo tion t o sequester rents and prof its i s overru led . 
The Cou r t fi nds t hat s uch mo t ion is a f oreclo s ure proceeding a d 
subj ect t o t he provi sions of t he Ac t . he FLB i s d irected to 
prov i de the a ppropria t e restructuring proc ess as r equest ed b y 
d e btors. 

case. 
A s epa r a te journa l entry wi ll be enter ed this da te in each .... .. 

DATE D: May 13, 1 988 . 

BY THE COURT : 

( 


