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Scott sb l uff Nati onal Ban k a nd Tr st (the "bank" ) appe a l s f ro r:J 

a Bankru p tcy Court o rder de nyi ng th e ba nk re lief f rom the 

aut omat i c st ay. The ord r was en tered on De c ember 18, 1986 a nd 

preven ts t he bank f rom for e cl osing on r eal estate of t he deb to r, 

Ann Foo s. This ap peal foll owed. 

The ban k argu e s on app eal t ha t t h e Bankrup t cy Court e rred in 

f in d ing t ha t deb tor' s r eal estate was necessa r y to an ef fe ct i v e 

reo rga n ization; t h a t a re organization was f easi b l e; and t hat t he 

de b to r sa t is f ie d he r bur den of proof a s t o both ma t te rs. 

BACKGRO UND 

The d eb t o r ' f iled a Ch apter 11 ba nkruptcy petiti on in t he 

3c:nkrupt::y Co·J.rt: o:; Augu st 20 , 19 86. I n itr "1 lly a~pc ar ;. nB wi t ho•JI. 

c ounsel, t h e de b tor obt ai ne d counse l in ear ly Novem ber, 

At the da te of f i ling, de b t or owe d the bank ove r $ 140,00 0. 

Th e Bankrup t cy Cou rt found t hat $9 7,000 of tha t debt was s ecu red 

by the deb tor's agr icultural r e a ~ es tate . Base d on a hear i ng h e l d 

De cember 9 , 1986 , th e Ba nkrupt cy Court overruled the ba nk 's mo ti on 

to li f t t h e a u tomatic s t ay, wh i ch sin ce t he date of bankru pt cy, 

ha s prevent e d the ba nk f rom for e closing on th e debtor's re a l 

e st a te. No sc he du le s of c r e d i tor s or pl a n o f reor ga nizati or. had 

been file d a s of t he da t e of the hea r i g . 



DIS CUSSIO N 

This a pp eal ;:)!:-e sents mi xe d i ssu e s o f fact and l .:.1w. The 

Ban:ruptcy Co rt f ound that de b t o r ' s r ea l e s c.Jtc was neces sar y to 

an e ffec tive plan of r eo r gani zat i on . T e debt or' s sh owi ng w.J s 

found suffici ent to deny r eli ef f ro t he au t omatic sta y. Wh e n 

cons idering mixe d quest ions of l aw and f a ct, t he c learly erron e ous 

ru le is not ap pli c ab l e . In re Ame r ican Be f Pa ckers, I n c ., 4 57 

F . Supp . 313, 3 14 (D . Neb. 1978). The bankrup tcy j udge's decis ion 

cannot be appro ve d wi t hout th is Cour t ' s in ~ e pen den t de t e rminat i on 

of t h e l aw . In re Werth , 44 3 F .w up p . 73 8 , 739 (D. Ka n . 1977) 

(cit ing Stafo s v. J a rv i s, 477 F.2d 369 , 372 ( lOth Cir.), cert. 

den ied, 4 14 U. S. 944 ( 1973)). 

The ou tcome of th is a ppeal is con trol l ed by 11 U. S . C. 

§ 362 ( d) an d (g). Sec t ion 362(d) ( 2 ) provide s that a court shal l 

grant re l ief f rom t he autornati st ay where two condi ti ons are met : 

" (A) the debtor do es n ot h a ve an equi t y in s u ch p r operty ; and ( B) 

such prope rty is not necessar y t o an effe ct ive re organizat i on . " 

11 U.S.C. § 362(d)( 2)(A)-(B). e c ti on 362 (g) places t he bur den of 

p r oo f a s to the absence of debtor' s equ ity on t he pa rty seeki ng 

rel i ef from t he s t ay , see i d. at § 362 (g)( 1) , and p l aces the 

bu r den of s howing the necessity of t he p r ope r ty f or an e ffecti ve 

reorgan iza ti on on the debtor,~ i d . a t§ 36 2 (g) (2). 

The ba nk prove d, and the Ba nkruptcy Cou r t hel d , t ha t the 

debt o r h ad no equit y in t he r ea l esta t e. As such, the ba nk ' s 

bu r en unde r § 362(d ) (2) (A) and § 362(g) ( 1) wa s sati s f ie d. 
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However , the cou r t fo und that th e land was neces s ary to an 

e f fective reor ga n i z0ti on . 

ch a ll n es . 

N ces s it y 

It is th is l a t t er r.J l i ng that t h e ba n i-:. 

Test imony i n the record s u po rts t he finding that th e land 

was necessary to a reor~ani ze d fa r mi ng ope ration. In In re 

Besler, 19 B.R. 8 79 (Ba nkr. D.S .D. 19 8 2) , i t wa s held that a 

fa rm ing operat i on " irre f ut ably req u ire s ••. c r op land . 11 Id. at 

884. From t h e r ecord, it ap ea ~s tha t the r ea l esta te is alre dy 

p a r t of an o go i n g fa rn1 i n g opera t ion . I t ha s been farmed for o v e r 

30 year s ; in 1986 the l and p roduce d in excess of $50,000 i n gross 

reve nue wi th about $20,000 ther of go ing to the debtor ; and a 198 7 

crop was in the plan ing s t age . The re co rd indi cate s tl l d <... the 

land is well s i te d f o r gJ:c'..;i ng va r i ous com .. odi ties such as corn, 

a l fal fa and potatoes . In orde r to grow such cr ops , land is 2 

n ee s sity . 

f_Pas ib il i ty 

The ank rup t cy Cou r t d i d not make a n e xpl ic it fi n0i ng that an 

ef f e ct i ve p l a n f o r reorgan iza ti on is fea sible. Th e a bsen ce of an 

expl ic i t finding i s best exp l ai n e d by th e absence of sd.e (:,,les an d 

a plan f or r eorgani zati on. The Court coul d at most conc lude t hat 

an effect ive pla n was me re l y poss ible . Th e recor d s uppo rts th a t 

conclusi on. 

There was the pos sioil i ty t h a t t he deb to r wou ld be a b l e t o 

se r vi c e t he debt given t he $ 20 ,000 i nc ome t o the de btor fr om t he 

f arming op e rat ion . Howeve r, it was un c lear wh ether or n ot the 
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income was alr ~ a dy en cumbe red . By t he sar:Je t ke n, th e d b to r h. J 

he r s on a v a i 1 a b 1 e t o w o r k t h e fa r m . T h u s , i t a p p e .:t r e d t h a t t 1_: 

fa rtn migh t continu e to be kep t p roduc tive. All o f the se f accor s 

indicate t hac the land would be nece ssary to an e f f ct ive p l a n, 

but that as of the time of t h e hea r i ng , t tere ·.;as i nsufft ci n t 

evi den c e as to whether a plan would be effect ive an d fea sible. 

The outcome of this appeal t hus depends on whether a s howing of 

possible feasib i lity sat is f ies the debto r' s burde n o f pro of . 

Burden of Proof 

In In r e Cl emmons , 37 B.R. 712, (B ankr. W.D . Mo . 19 84 1 , the 

c ourt grant ed r e lie f from an aut omati c s t a y where the de bt or 

fa ~ led to show that the r e wa s any hope of serv i cing the deb t. I d . 

a t 7 19 -2 0. Mo re ove r, the debtor ha d a long h isto ry of n ot 

ge e rating suff icient f unds to pay the debt. I d . The reco rd is 

n ot c omple te en ough t o see whether a p lan fo r An n Fo es wou l d have 

b een hop e less. Given the po tentia l r evenue to the debto r of 

$20,000 a nd the abs ence of a p l a n , or a schedule of credi tor s , it 

would be dif ficul t to characte r iz e the deb tor' s p as pects a s 

hope les s. 

In In r e Besle r, 19 B.R. 8 79, 884 (Bankr . D.S .D. 198 2) , the 

c ou rt found t ha t the deb tors did prove that a reorgan izati on wou ld 

be effect i ve. In Bes ler, the deb tors h a d no t yet fi l ed a 

re or gani zation plan . Rathe~. they h d submitted only inc ome a nd 

ope r at ing exp nse s . l d . a t 882-84 . Sin ce the cred ito r in Bes l e r 

i ni ti a t e d its act ion f or relief one mon t h af t er deb t or s' pe t ition , 
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t e cou r t oun d t hat gra n ting re lief at t ha t ear l y stage wou l d c 

'' gr os sl y i r1 ' qu it a ble and contra r y t o he r e med ia l aspe c t O.L 

Ch a t er 1 1. " ld. at 884 . 

Thes e case s s uggc t hat when rel ie f f rom the st ay i s souchL 

early i n t he pro cee din g an d befo r e the de btor has fi l ed a p lan , a 

cour t shoul d no t g ant relie f fr om the sta y i f t he deb to r o ffer s 

s ome evide c ~ t hat an ef f e ctive reo rgan izat ion i s " in a c t, a 

r eali s ti c possibility." Mat te r of Dis count W llpaper Cent er , 

Inc., 19 B .. 22 1 , 2 22 (Bankr. 1'1 . D. Fla. 19 8 2 ) . 

Th e Bankr ptcy Cour t prop e rly denie d re l i ef f r om th e 

au tomat ic stay. The n e t income f i gures o f the d btor sug e s ted 

t he poss ib i li t y that a re organizati on would poss ib ly c ef f ctiv~ . 

Th e de b tor's a f fidavit stated th t t hey i nt ended to fil a pla n. 

~ore ove r, t he de b tor' s attorney stated to t he court t hat th e 

r equi red sche les a nd p l an would be forthc oming . 

, a ving demonstrated the ne c e ssity o f t he rea l e s t ate t o a n 

effe cti ve r eor gani za t ion and a rea l ist i c pos sibility of s c c ss, 

t he debtor met h e r burd en of proof as of the date of the 

Bankruptcy Cour t h ea r· ng . However, t hi s op i ni on do'~!: ; ::: t. addr e s s 

wh e ther denyi ng r e li e f f r om t h e au tomat ic st ay would be 

appropr i a te were r el i e f sought today. 

In this re ga r d, t he Cour t note s that t he de btor has not f iled 

a b rie f r es pon ding t o -he bank's a ppeal. Sh ould th e de b to r · ve 

s imi l arly n o t s ubmit ted a schedu l e of c redi tors and a 

r eorgan izat ion p a n, as i t t o l d the Ban kru p tcy Court i t would, 
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------
t h e n t h e c i. r c u r:1 s t.: a n c t: s t h a t j u s t i t y t h e De c e m b c r 1 8 , 1 9 8 G o t- J L' r ' · f 

che Ban kru p tcy Court would be f a r le ss f a vorabl e t o th • de btor 

wer e t h e bank to se · · r e lief f rom th st ay a t t his ti me . 

Nothing in t h is order sh ould be cons trued t o prej udi ce 

the ban k from reapplying for reli ef if it app ea rs to be w n ·d ntt.:d 

due to chan ge d circumst a n c es . 

Accordi ng ly, 

I T I S ORDE ED that the orde r of the Bankrup tcy Court de ny i ng 

the Scottsblu f f Nationa l Bank a nd Trus t Co . re li ef fr om th e 

automatic st ay re spec t i ng Ann Foos ' re a l estate s houl d be an d 

here by is affirme d. 

BY THE COURT : 
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