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VEMORANDUM

Trial was held in Omaha, Nebraska, on the adversary
conplaint. WlliamKlim sch appeared for American Leasing, Inc.,



and Ronal d Eggers appeared for York State Bank. This menorandum
contains findings of fact and conclusions of |aw required by
Fed. R Bankr. P. 7052 and Fed. R Civ. P. 52. This is a core
proceedi ng as defined by 28 U.S.C. 8 157(b) (2)(K).

Deci si on

Judgnent will be entered in favor of York State Bank as to
t he proceeds of the market hogs and replacenment sows, and in
favor of Anmerican Leasing, Inc. as to the | eased sows.

| ssue

American Leasing and York State Bank hol d conpeting clains
to the proceeds of the sale of market hogs raised by the debtors
and the sale of sows belonging to American Leasing. Anmerican
Leasing | eased sows to Harry Maronde and Larry Maronde, and was
to be paid with a percentage of the offspring or the proceeds
t hereof. York State Bank holds a blanket security interest in
all livestock owned by the Marondes. There are two issues to be
deci ded. First, how nuch, if any, of the proceeds of the sal e of
sows i s Anerican Leasing entitled to? Second, which creditor has
the prior perfected security interest in the market hogs sol d?
The di spute centers on whether the lease is a true |ease or a
di sgui sed security agreenent.

Backagr ound

Larry and Harry Maronde are row crop and hog farmers. York
St at e Bank has been their | ender since 1991. Loans were secured,
in part, by a blanket lien on all of the Marondes’ |ivestock. To
perfect its interest, the bank filed financing statements with
t he Nebraska Secretary of State and the York County Clerk in
1991 and continued them thereafter. These financing statenents
named Larry Maronde and Harry Maronde as individuals. In January
1998, the bank first filed a financing statenent nam ng “Harry
G. Maronde and Larry A. Maronde, A Partnership.”

The Marondes had sows of their own, but sought to expand
their hog operation, so they entered into an agreenment with
American Leasing in Novenber 1997 to |lease female swi ne for
breedi ng. The | ease nanes Larry Maronde and Harry Maronde as
| essees. Anerican Leasing delivered 331 gilts to the Maronde
farm between November 5, 1997 and March 16, 1998, so the



Marondes could farrow* approximtely 55 litters at a tinme on a
continuous rotation. The | ease was expected to run for at | east
four but no nore than five litters.

American Leasing filed a Nebraska Effective Financing
Statenent with the Nebraska Secretary of State in January 1997,
and with the County Clerk in York County on Novenmber 12, 1997.

The terns of the | ease agreenent stated that the Marondes
woul d pay Anerican Leasing two i sowean? pigs per litter per sow.
However, the parties agreed that, rather than deliver two pigs
per litter to Ameri can Leasi ng, the Marondes could sinply finish
the pigs to market wei ght and pay American Leasi ng for them when
t hey were sol d.

As part of that arrangenent, American Leasing was nanmed as
a payee on checks whenever the Marondes sold hogs. In the early
mont hs of the | ease between the parties, the hogs being sold by
the Marondes were from their own herd, so Anmerican Leasing
aut hori zed the buyer to not put Anmerican Leasing’ s nane on the
checks. Later, when the hogs sold were offspring of American
Leasing stock, the checks were made out to the Mrondes and
American Leasing. Anerican Leasing endorsed and cashed the
checks, keeping what it was owed and refunding the bal ance to
t he Marondes.

Eventual |y, Anerican Leasing was no | onger included on the
checks. The Marondes told Anerican Leasing this was because t hey
were not selling many hogs. Anmerican Leasing |ater |earned the
debtors were in fact selling hogs, but under the partnership
name instead of their individual nanmes.

At the tinme American Leasing and the Marondes entered into
the | ease agreenent, Anerican Leasi ng had revi ewed t he Marondes’
financial statenment and was aware of an existing hog-rel ated
debt to York State Bank. The bank was infornmed of the |ease
agreenment and of Anmerican Leasing’s ownership of the sows.
However, the bank considered all of the non-leased hogs to be
covered by the bank’s security interest. \Wen Anmerican Leasing
i nquired of the Marondes about | ate paynents on the | ease, the
Mar ondes often explained that the bank wanted paynment on its

Produce a litter of piglets.
’l sowean pigs are early-weaned pigs |less than 21 days ol d.
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note, so sone of the proceeds from hog sales were going to the
bank instead of to Anmerican Leasing.

In the fall of 1998, the debtors suffered significant set-
backs related to the health of their swine herd. Two cont agi ous
di seases causing high nortality rates in young pigs -
transm ssi bl e gastroenteritis (TGE) and porcine reproductive and
respiratory syndrone virus (PRRS) — were diagnosed in the herd.
As a result, fewer litters were born and fewer pigs from the
litters that were born survived to or beyond weaning. In
addition, 80 of the | eased sows died. The Marondes intended to
repl ace those 80, and did replace sone of them with gilts which
woul d otherwi se have been sold as butcher hogs. The gilts
i ncluded offspring of the American Leasing sows as well as of
t he Marondes’ hone-raised sows.

American Leasing’s owner nmde bi-nonthly visits to the
Maronde farm to check on the |eased sows. On each of those
visits, he took an inventory of the livestock. Anmerican Leasing
was short 99 | eased sows when it repossessed the animals from
the debtors. This nunber represents the 80 that died and 19
others that were sold with the proceeds put into escrow.

Ameri can Leasi ng apparently believes it shoul d have recei ved
200 sows, or the proceeds thereof, when it repossessed the sows.
It took and sold 101 head, and considers 99 m ssing. O her
| eased sows were culled during the course of the |ease, which
may explain the discrepancy between the original nunmber of
| eased sows and t he number Anmerican Leasi ng expected at the end
of the lease. After the filing of these bankruptcy cases,
American Leasing retrieved some (101 head) of the |eased sows
fromthe debtors and sold them The remaini ng sows and pi gs were
sold and the proceeds of $44,000 are presently held in a trust
account at the bank pending the outcone of this |awsuit.

Di scussi on

The di spute involves two distinct groups of livestock, one
bei ng the | eased sows and the ot her being the sows and pigs sold
by the bank. Anerican Leasing is claimng that it should be
conpensated from the escrowed proceeds the value of 80
repl acement sows for the 80 |eased sows that died. American
Leasing is al so maki ng a cl ai magai nst the escrowed proceeds for
payment for the pigs owed to American Leasing as rental for the
| eased sows.



The determ nation of whether an agreenent constitutes a
security agreenment or a lease is a question of state | aw.
Nebraska U.C.C. 8§ 1-201(37) provides a road map for maki ng such
a determ nation. That section states:

“Security interest” nmeans an interest in personal
property or fixtures which secures paynment or
performance of an obligation. The term al so includes
any interest of a consignor and a buyer of accounts,
chattel paper, a paynent intangible, or a prom ssory
note in a transaction that is subject to article 9.
The special property interest of a buyer of goods on
identification of those goods to a contract for sale
under section 2-401 is not a “security interest”, but
a buyer may also acquire a “security interest” by
conplying with article 9. Except as ot herw se provi ded
in section 2-505, the right of a seller or |essor of
goods wunder article 2 or 2A to retain or acquire
possessi on of the goods is not a “security interest”,
but a seller or lessor may also acquire a “security
interest” by conplying with article 9. The retention
or reservation of title by a seller of goods
notw t hstanding shi pment or delivery to the buyer
(section 2-401) is limted in effect to a reservation
of a “security interest”.

Whet her a transaction creates a | ease or security
interest is determned by the facts of each case;
however, a transaction creates a security interest if
the consideration the | essee is to pay the |lessor for
the right to possession and use of the goods is an
obligation for the term of the |ease not subject to
term nation by the | essee, and

(a) the original termof the | ease is equal to or
greater than the remai ning economc |life of the goods,

(b) the | essee is bound to renewthe | ease for the
remai ni ng economc life of the goods or is bound to
become the owner of the goods,

(c) the lessee has an option to renew the | ease
for the remaining economc life of the goods for no
addi ti onal consi deration or nom nal addi ti onal
consi deration upon conpliance with the |ease
agreenment, or

(d) the | essee has an option to becone the owner
of the goods for no additional consideration or
nom nal additional consideration upon conpliance wth
the | ease agreenent.



A transaction does not create a security interest
merely because it provides that

(a) the present value of the consideration the
| essee is obligated to pay the |l essor for the right to
possessi on and use of the goods is substantially equal
to or is greater than the fair market value of the
goods at the tinme the |lease is entered into,

(b) the | essee assunes risk of |oss of the goods,
or agrees to pay taxes, insurance, filing, recording,
or registration fees, or service or maintenance costs
with respect to the goods,

(c) the | essee has an option to renewthe | ease or
to beconme the owner of the goods,

(d) the lessee has an option to renew the |ease
for a fixed rent that is equal to or greater than the
reasonably predictable fair nmarket rent for the use of
t he goods for the termof the renewal at the tine the
option is to be perfornmed, or

(e) the | essee has an option to becone the owner
of the goods for a fixed price that is equal to or
greater than the reasonably predictable fair market
value of the goods at the tine the option is to be

perfor nmed.
For purposes of this subsection (37):
* * %
(y) “Reasonably predictable” and *“remaining

economc life of the goods” are to be deternm ned with
reference to the facts and circumstances at the tine
the transaction is entered into;

* * %

Neb. U.C.C. § 1-201(37) (M chie 2000).

Under U C.C. § 1-201(37), a lease creates a security
interest if (1) the | essee does not have the right to term nate
the lease and is obligated to nake paynents for the full | ease
term and (2) one of the four conditions enunerated as the first
set (a) through (d) is net. In re Super Feeders, Inc., 236 B.R
267, 270 (Bankr. D. Neb. 1999).

In the present case, it appears that the | ease between the
parties operates as a true lease as to the breeding stock
provi ded by Anerican Leasing, but as a security agreenent as to
the i sowean pigs due as rental paynent for the sows after each
farrowi ng. Because the plaintiff’s security interest was not
properly perfected, the plaintiff’s claim to proceeds of the
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sale of the pigs is not valid. Moreover, because the bank’s
perfected security interest covered all of the Marondes’ non-
| eased hogs, the bank also has superior rights to the 80
repl acenment sows.

The terns of the | ease agreenent provide that the Marondes
were to bear the financial responsibility for the | eased sows.
They were to pay all veterinary expenses for the animals, as
wel |l as conpensate for any |loss of or damage to the animals
(other than |l oss arising due to wind or fire) by supplying the
plaintiff with three feeder pigs for each sow |l ost or injured.
See Lease Agreenent at Y 4 and 9 (Ex. 3). The record is not
entirely clear on this point, but there is no dispute that the
Marondes did not reinmburse or intend to reinburse American
Leasing 240 pigs for the 80 sows that died. It does not appear
that the 80 were replaced with 80 other sows or gilts, either.

The terns of the | ease al so permt the Marondes to term nate
the | ease after the third litter by returning the same nunber of
sows as were originally | eased. See Lease at T 12. The sows were
to weigh a m ni num of 400 pounds and were to be delivered to a
| ocation in the | essee’s area. |If any sow wei ghed | ess than 400
pounds, the lessee was to pay the difference in value as
conpared to the top market price in Omha on the day of
term nation. This suggests that the plaintiff would sell the
sows upon term nation of the | ease rather than take possession
of them for future breeding.

The | ease permts Anerican Leasing to term nate the |ease
and t ake possession of all |eased livestock and the offspring to
which it is entitled upon default or upon the |lessee’ s failure
to provide proper care for the animals. See Lease at (Y 11 and
14.

Not hing in the | ease agreenent indicates that the Marondes
coul d have purchased the sows at the end of the |ease term or
renewed t he agreenent. The length of the |ease termcovers the
production of four to five litters per sow. Anerican Leasing
argues that because the sows sold in November 2000 for an

average price of $152.92 per head, they were still within their
economic |ife. However, they appear to have been sold for
sl aughter, at an average weight of 522 pounds. The only
testimony at trial regarding the economc life of femle

breeding swine was from the bank officer, who testified that
after a sow farrows four or five litters, her size becones a
factor, as she is |likely to outgrow the physical facilities and
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is more prone to cause nortality in the litter by accidentally
| aying on piglets. Therefore, the evidence indicates that there
was little, if any, economic life available in the sows as
breedi ng stock at the end of the stated | ease term

The Super Feeders test, supra, finds a security agreenent
instead of a lease if the | essee cannot term nate the | ease and
if either (i) the length of the lease is for the full econom c
life of the goods or (ii) the |lessee can renew the |ease or
purchase the goods for little or no additional noney at the end
of the lease. In this case, although the |ease was for
essentially the full economc life of the sows, the Marondes had
the right to termnate the | ease after three litters if they so
desired. Therefore, the agreenent at issue does not constitute
a security agreenent as a matter of |law as to the sows.

The record is clear that 19 of the m ssing 99 sows bel ongi ng
to Anerican Leasing were sold by the Marondes and the proceeds
pl aced into the escrow account at issue here. Those proceeds
clearly should be turned over to the plaintiff.

O the 80 sows al |l eged by Anerican Leasing to be serving as
repl acenents for the original American Leasing stock that died,
it isdifficult to determ ne how many were sold and the proceeds
pl aced in the escrow account. The difficulty lies in the absence
of a specific designation of replacenent sows by the Mrondes.
Even M. Maronde was not sure which animals in the herd were
i ntended to be repl acenent aninmals for American Leasing. If M.
Maronde did not identify specific gilts or sows as repl acenent
animals for the American Leasing sows that died, the bank woul d
have no way to di stinguish “replacenent | eased sows” from*“owned
sows” in its collateral records. However, as discussed bel ow,
this does not really matter. Because the replacenent sows were
fromthe litters born to the |eased and home-rai sed sows, the
bank’s perfected security interest attached ahead of Anerican
Leasing’ s unperfected interest.

The plaintiff bears the burden of proving how many of the
sows sold were Anerican Leasing's property. Nothing in the
record establishes which sows were replacenment animls, and
evidently neither the debtors, the plaintiff, nor the bank was
ever sure specifically which sows, other than the sows delivered
at the beginning of the |ease, belonged to Anmerican Leasing.
O her than the 19 head referred to above, the plaintiff has
failed to nmeet its burden as to its allegation that the bank
hol ds proceeds from the sale of sows belonging to Anmerican
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Leasi ng.

Al t hough the | ease agreenent is clearly a |lease as to the
original sows, the agreenent attenpted to create a security
interest in favor of American Leasing as to the i sowean piglets
owed it as | ease paynents for the sows. However, that interest
was not properly perfected.

By the terns of the | ease, Anerican Leasing retained title
and ownership of the leased sows and “all replacenents,
of fsprings or additions thereto . . . wuntil such tine as the
litters are divided and [Anmerican Leasing] paid pursuant to [
3 of the agreenent] at which tine the remaining portion of the
litter shall becone the property of the Lessees.” Lease at § 5.
To protect its interest, it filed a Nebraska Effective Fi nanci ng
Statement (EFS-1) with the county clerk a few days after
delivering the sows to the Marondes. M. Larry Rupiper,
presi dent of Anerican Leasing, testified that his conmpany has
not filed a UCC-1 formin Nebraska in the |last eight or nine
years, relying instead on the EFS-1 filing.

First, the U C C specifically limts aseller's ability to
reserve title once the seller has surrendered possession to a
purchaser and dictates that even when title is reserved, the
effect of such a reservation is the retention of a security
interest. Neb. U C.C. § 2-401; Maryott v. Oconto Cattle Co., 259
Neb. 41, 48, 607 N.W2d 820, 825-26 (2000).

Second, the security interest nust be properly perfected.
Filing an EFS does not acconplish that. The EFS is the docunent
by which the federal Food Security Act (“FSA”) protects buyers
of farm products in the ordinary course of business. The FSA
does nothing to alter U C.C. requirenents for perfecting a lien
or security interest. In other words,

the only persons entitled to protection under the FSA
are those who are strictly buyers in the ordinary
course of business. Thus, it has been held that where
a party is acting as a creditor or junior |lienholder,
that party cannot claim protection as a buyer in the
ordi nary course of business under the FSA.
Furthernore, it is clear that the FSA is not neant to
preenpt or interfere with other provisions of the
u.C C regarding the creation, perfection, and
priority of security interests.



Battle Creek State Bank v. Preusker, 253 Neb. 502, 509, 571
N. W2d 294, 299-300 (1997) (citations omtted).

That proposition is clearly applicable here. Anerican
Leasing is not a buyer of farm products in this situation.
Rather, it is a creditor. As such, it was subject to the sane
UCC requirements as the bank regarding the creation,
perfection, and priority of security interests. The bank’'s
properly filed and continued financing statenents perfect its
security interest in all of the Marondes’ |ivestock, including
the offspring of the | eased sows, and that perfected security
interest is superior to American Leasing’'s interest in the
animals. To the extent plaintiff argues that the bank did not
obtain a security interest in the partnership’s livestock until
after the Marondes entered into the | ease with American Leasi ng,
and prior to that time had security interests only in the assets
of the Marondes as individuals, the argunent is unavailing
Regardl ess of when the bank filed a financing statenment in the
name of the partnership, the fact remains that the bank filed
one while Anerican Leasing did not. The bank thereby perfected
its interest while American Leasing did not, and Anerican
Leasi ng cannot support a priority argunent on that ground.

Separate judgment will be entered in favor of the bank as
to the proceeds of the nmarket hogs and repl acenent sows, and in
favor of Anmerican Leasing as to the proceeds of 19 of the | eased
sows. That amount is $2,905.48, which represents 19 head at
$152. 92 per head.

DATED: August 22, 2002
BY THE COURT:

[s/Tinothy J. Mahoney
Chi ef Judge

Notice given by the Court to:
*WIlliamKIlimsch
Ronal d Eggers
W Eric Wod
Ri chard Lydi ck
U.S. Trustee

Movant (*) is responsible for giving notice of this order to all other parties
not listed above if required by rule or statute.
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J UDGVENT

Trial was held in Omha, Nebraska, on the adversary
conplaint. WIlliamKIlim sch appeared for Anmerican Leasing, Inc.,
and Ronal d Eggers appeared for York State Bank.



Judgnent is hereby entered in favor of York State Bank as
to the proceeds of the market hogs and replacement sows. York
St ate Bank holds a prior perfected security interest in the hogs
owned by the Marondes and the proceeds therefrom

Judgnent is hereby entered in favor of Anerican Leasing

Inc. for $2,905.48 representing the escrowed proceeds of the 19
Ameri can Leasing sows sol d.

See Menprandum entered this date.
DATED: August 22, 2002
BY THE COURT:

[s/Tinmothy J. Mahoney
Chi ef Judge

Noti ce given by the Court to:
*WIlliam Klimsch
Ronal d Eggers
W Eric Wod
Ri chard Lydi ck
U S. Trustee

Movant (*) is responsible for giving notice of this judgnent to all other parties
not listed above if required by rule or statute.



