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UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF NEBRASKA 

IN THE MATTER OF ) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
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ALVIN E. SEKUTERA and 
CLAUDETTE C. SEKUTERA, 

DEBTORS 

CASE NO. BK85- 1 208 

A85 - 27 9 

ALVIN E. SEKUTERA and 
CLAUDETTE C. SEKUTERA, 

Cha pter 11 

Plaintiff s 

vs. 

Pub l ishe d at 
62 BR 387 

MASON STATE BANK, 
MASON CITY, NEBRASKA, 

\ 

Defendant 

MEMORANDUM.OPINI ON 

This adversa r y proceeding concerning the extent and v a l idity 
of a security inte rest was tried on Apri l 22, 1986. Appearing on 
behalf of the plainti ff s /debtors was John S. Mingus of Mi ngus & 
Mingus, Ravenna, Neb raska. Appeari ng on behal f o f the Ma s on Sta t e 
Bank was . Douglas Qui nn o f McGrath , North , O'Mal ley & Kratz, P.C., 
Omaha, Nebraska. 

Facts 

1. Debtors filed a Chapter 11 peti t ion o n May 2 9, 1 985. 
Debtors ar farmers . 

2. On or a bout Februa ry 7, 1 979, debtors executed a c ombined 
financing statement secur i ty a greement granting a secur ity 
interest in: 

"' colla tera l ', whether now o wned o r hereaf t e r 
acqu ired by the debtor: all equipment, i n ­
clud i n g but not limited to all farm equ ipment , 
tractors, mach i nery and i mplements , all farm 
products, inc luding but not limite d to crops, 
livestock, a nd s uppli e s used or produce d in 
farming opera tions; all contract ri ght s and 
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accounts; and additions, a cce ssions a nd 
substitutions there to ; a nd a l l prod uc ts and 
proceeds t hereof . " 

Such s e c urity intere st was g ranted in conjunction with debtor 
rec eiving one or more loans f r om the Ba nk. 

-• 3 . On Oc tober 17, 1 980 , Alvin Sekutera , one of the debtors, 
signed a writte n g ua rantee req uesti ng the Mason State Bank to give 
and cont inue to give cred i t to Joe Sekute r a, s on of Alvin 
Sekutera. The guarantee sta t es t hat it guarantees prompt payment 
to said Bank, whe n due , of a ny and a ll notes at any t i me ma de by 
Joe Seku t era to said Bank tnd in any r e n e wa l or renewals thereof , 
t ogether with all other indebtedness, ei t her e x i sting at t he time 
of the gua rantee or inc urred the reafter by Joe Sekutera. The 
guarantee spec i fically provi ded that it would continue 
i ndef inite l y until the Bank r ece i ved wri t t en notice f rom Alvin 
Sekutera o f t he d iscontinuance o f the guarantee. 

On o r a bou t January 25, 1984, the Bank fil e d a conti n uat ion 
statemen t wi th t he County Clerk of Sherman County, Nebraska, 
continuing the per fection of the secur i ty i nte res t or i gi nally 
perfecte~ by t he fina ncing state men t fil e d Februa r y 7, 1979. 

4. I n November of 1984 Alvin Sekutera , individu al l y , 
exec u ted renewal notes in favor of the Ma s on Sta te Bank i n t he 
amount o f $49,936.38 and in t he a mount of $48,300. Each of thes e 
notes s t ates o n its face that "this note evidences a loan pursua nt 
to and is e nt i tle d t o t he benef its of a security agreement da ted 
January 25, 1 984 , executed by unders igned in favor o f payee ." 

5. Af t e r Alvin Sekutera e xe c uted t he guarantee in favor of 
the Bank g uarantee i ng his son' s loans , t he son did incur 
indebtedness wi th the B nk . Although there was some evi dence 
presented tha t a bank o f ficer told t he son that t he Ban k no longer 
l ooked to Alvin Sekutera for payment of t he son 's notes , t here is 
no wri tten r evocation of the guarante e. Alvin Sekutera did no t 
specifi cally d i s cuss obligation to the Bank conce r n ing the son ' s 
debts, nor did he discuss the cont inuing liability of the 
guara ntee unti l the Bank no tified him t hat they i ntended t o 
enforce its provisions . 

6. With i n 90 days of t he bankruptcy filing , the Bank took 
possess ion of the 1984 harvested crop and sold it, a ppl ying the 
proceeds to the note balance. 

Is s ues 

1. Does a securi ty interest in all of the debto~'s property 
granted in 1979 and perfected in 1979, with a continuation 
statement filed on a timely basis in 1984, secure debts incurred 
by the debtors in 1984 , eve n though the notes e xecute d in 1984 
re f er specifically to a non -existent security agreemen ~ ? 

- ( 



2. Does the Bank 
irrigation equipment? 

hav~ a 
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~crfected security interest in 

3 . Is the debt incurred by Al vi n Sekutera 's s o n whi ch was 
guaranteed by the father secured by the co llateral in which th e 
debtors granted a security interest to the Sank in 1979? 

4. Does the Mason State Bank have a security interest i n 
harvested c o r n even though the financing statement did not 
describe real estate upon wh ich corn wa s to be grown? 

Decision 

1. The debt s incur red in 1984 are secured by collateral in 
which the debtor was granted a security interest in 1979. The 
security interest continues in the co llate ral and, by its t erms , 
secured futur e advances . The l anguage on the 1984 notes ref e rring 
to a document fil~d earlier in 1984, which was not a security 
agree~ent, is not effecti v e and does not limit the li a bility of 
debtors under the 1979 s e curity agreement. 

2. The Bank does have a perfe cted s ecurity interest in the 
irrigation equipme nt pe r t he 1 979 pe rfec t ed security interest a nd 
t h e 1 984 continuat i on statement. 

3. The collate ral in which the deb tors gran ted the Bank a 
securi ty interest in 1979 al so s e cures the obli ga tion of Alvin f o r 
the debt of hi s son . 

4. Th e Bank does have a s e curity intere st in the harves ted 
corn because once a crop i s harveste d it is no l o nge r a growing 
crop and the leg al description of the field upon which it was 
grown is not significant. 

Discussion 

The s e curi ty ag r eeme nt e xe cuted in February of 1979 
specifically provides that the security interest in all of 
debtor's property i s to secure debtor's p resent and future 
inde btedness and all renewals a nd extensions of suc h indebted nes s . 

By its t erms the security agreement provide s a security 
int e res t in collateral securing all indebtedness of t h e d e btor. 
The g uara n t e e signed by Alvin Se ku t era on Octob e r 1 7 , 1980, i s a 
promise to pay t he debts of the son. It, therefo r e, is e vidence 
of indebtedness of the fat her. All of t he obligations of the son 
which we r e gua r anteed by the f a the r a r e secured by a n int e r est i n 
colla t era l granted in 1 979 . 

Pu rpor ted oral r~pre se ntation to the son that the BQnk no 
longer would look to the fat he r for any payme n t pursu a nt to the 
guarantee i s not bindi ng upon the Bank . I t apparently wn s offe red 
~s a mod i ficatio n of the writ t e n 1uarantee . Su c h mod ific~t i on is 
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not authorized by the document itsel f and t h i s Court d oes not 
recognize an or3l mod ifica t i on to t he doc ume n t wh ich s peci fi cally 
state s tha t it shall continue to be i n fo r ce unti l a nd unless t he 
Ban k r e ce ives wri t ten no t ice from t he g ua rantor o f the 
disco ntinuance of the guara ntee. 

The Sa n k 's interes t in the co l l a t e r a l attached i n 1 979 . 
Nebr. u.c. c . §9-203 (1980). The s e cur i ty i n t eres t does not lapse 
because renewa l notes execute d s eve ra l yea rs later sta te o n t he ir 
face t hat they are sec u red by a secur i ty agreeme n t dat e d J anua r y 
25, 1984 , whe n, in fa c t, the only docume nt d ated Janu a r y 2 5 , 1 98 4, 
is a c o nti nuation state men t . It doe s not mat ter t hat t here is no 
security agreement dated J anuary 25, 1984 . The re i s a security 
a greemen t dated Februa ry 7 , 1979 , w ich was pe rfected and 
cont inu e d as ?erfected o n January 2 5, 1984. Tha t s ecurity 
a g reement gran ted an i nt e res t in al l o f d e btor 's prope rty t o 
secure all of the debtor' s d e b t , whethe r ex i st ing in 1 979 o r 
i ncur r ed thereaft e r . The perfection of that secur i ty interest did 
not lapse and it i s , there f ore , appl icable t o notes e xecuted in 
1 98 4 . 

Ne br. -u. c.c. §9-402 requ i res a financi ng s t a temen t to 
d e s cribe t he real e state upon which growing crops a re l oca ted if 
t he cre di tor des ires t o perfect a s ecurity interest in s uch 
g r owing crops. In t his c ase, the f inancing state me n t fi led in 
19 79 doe s not des c ri be t he r e al estate upon wh i ch c r ops a re t o be ~ 
grown. As a re sult , t he debtor s c la im tha t the Ba n k d oes not have 
a pe r fe cted security interes t i n harvested crops. Therefor e, 
cla i m the d ebt ors, t h e Bank has no right to take possess ion o f 
h arve s t e d crops and the procee d s of t he sal e of such crops should 
ba returned to·the debtors as p~operty of t he e state . The p rob lem 
here r e s u l ts from the i nhe rent lack o f s p e c if ic defini t ions i n t he 
Un i f orm Commercial Co de. u.c .c. § 9-109 def i nes goods . I nc luded 
in the definiti o n is a d e fi n i t i on of farm ?roducts. Acco rd ing to 
u.c.c. § 9-10 9( 3): 

"goods are farm products if they a re crops or 
li ve stock or supplies u sed or produced i n 
f arming operat ions or if they are pr oducts of 
c r o ps or livestock in the ir unman u factu r ed 
s tates (such as ginne d cotton, wool-cl ip, 
mapl e syrup, milk a nd eggs) and i f they i n the 
possessio n of a d e btor engaged in rais ing , 
fatt e n ing , gra z ing or farming ope r a tions. If 
good s are farm products they a re neither 
equi pme nt nor inventory . 

The t e rm "crops" is bro ad e nough to cove r harve s t e d crops . 
Harvested c rop s coul d also be considered a produc t of a crop , 
See : "Crops " as Collateral for a n Art icle 9 Secur i ty Interes t a nd 
Related Pr o b l e ms , He ye r, Vol . 1 5 , No. 1, Summe r 1982 , Un iform 
Commercial Code Law J ou rna l . 



In Genoa Nat ional Bank v. Sorenson, 208 Neb. 423, 304 N.W.2d, 
659 (1981 ), the Nebra ska Supr2me Court has addressed this issue in 
terms of failure b y a bank to file a financing statement in two 
of fices when the financ ing statement referred to groN ing crops. 
Previou s perfection r equirements included the ob ligation to file 
the financing statement local l y and with the Pub l ic Servi ce 
Comm ission. The Court determined that a judgme nt creditor whose 
judgment lien did not attach unt i l after the crop was ha r ves t ed 
did not t ake priority over the bank's security int erest wh ich, 
although unperfected in growing crops, became perfected o nc e the 
crops were harvested. The local d u al filing r equirement applied 
only to growing crops and not harvested crops. 

In this case, a s be tween the Bank and t he d e btor, pre­
petition, there e xi s t ed a security interest i n g rowing crops, 
which was val i d a nd binding between the pa rt ies al t hough 
unperfected. Neb. U.C.C. §9-2 01. The growing c r ops were then 
harvested and became f arm products or products o f crops and the 
3 ank had a perfected securi t y i nterest in such farm p roducts. 
Genoa National Bank v . Sore nson, supra . 

The Bank took pos session o f the farm products and sold them 
withi~ 90 days of t he bankruptcy filing. Debtor claims such a 
sale and acceptance of the proceeds wa s a p referenc e which it can 
set a side under 11 u.s.c. §544 and §5 47 . This Court does not 
agree. Th e Bank had a perfected security i nterest in t he 
harvested c rops and i ts sal e of such crops and application of the 
proceeds, as a secured cred i t or, is not a preference. 11 u. s .c. 
§S4 7 ( b )( 5 }. 

Se p a r a t e journal ent ry t o follow. 

DATED: Ju~e 1 2, 1986. 

BY THE COURT: 

• S . Ba nk · 

Co pies to: 

Douglas E. Quinn, Atto r ney, 1100 One Central Park Plaza, Omaha, NE 
68102 

J o h n ~ingus, Attorney, P.O. Box 61, Ravenna, NE 6886 9 


