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FILED 
DISTRICT OF NEElRASKA 

AT~----------------~• 

J UN 2 5 1985 

William L. Olson, ClerK 

BY-------------Deputy 

Thi s matte~ is be for e the Court on appeal from a 

judgme nt entered by the Un ited State s Bankruptcy Court fo r t he 

Di strict of Neb r asKa granti ng Mason Stat e Bank (BanK) ~e l ief from 

the automatic s~ay impo sed as a r esu lt of the debtor s' petition 

in bankruptcy. 0n September 26, 19 85 , Ba nkruptcy Judge Timot hy 

J. Ma honey held that the Bank's creditor's interest i n c e rtain 

pro. erty held by the bankrupts' estate was not adequately 

pro tec ted and thus, rel eased the automatic st ay. Judge Mahon ey ' s 

hol di ng wa s e vide nced by a journal entry filed September 30 , 

1985, which was subsequently mod i fied on October l, 19 85 . Up on 

carefu l con sideration of th e record submitted o n appeal a nd t he 

briefs filed by the respective parties, th i s Court is o f th~ vi e w 

that the ord e r o f the bankruptcy court sho uld be aff i rmed for t he 

rea s o n s herei naft er s t ated . 



Appellant s, !d v in E. and C)auoctte C. Sckutcr.:l, arc 

d eb tor-s in pos s ess ion in o Chcpter ll peoceeding filed May 29, 

1!]8 ) . The Bank filed its mot ion for relief on AueJust 30, 1985, 

claiming that the debtors failed to adequately protect the Hank 's 

c~editor i n t e rest in certain fa~ e qui pment and livestock. The 

matter was set for an evidentiary hearing o n Septe mbe r 26, l9GS. 

On the day of the hea ~ ing, the Sekuteras filed a di sc losure 

stateme nt, a plan of re organization, a nd a complaint challenging 

the validity of the Bank' s security interest in estate property 

(including the equ i pme nt and livestock at issue in the relief 

hearing). 

Dur1ng the September 26 hearing, argument was made b y 

cou nse l for both the Bank and the debtors, and evidence was 

submitted by both si de s. The ba nkrup t cy cou r t, having r e viewed 

t h e reco rd held (l) t he Bank has a valid security i ntere st i n t he 

debtors' farm equipment and live s tock ; (2) the evidence s •Jbm i t t e d 

by the Bank regardinq the value of the co llate ra l as well as the 

depreciation on the equipment was mo ~e credible than that 

submitted by the appellants; and (3} the collateral was not 

adequately p rot ec ted as defined by 11 U.S.C. § 362(d) ( 1). 

Additionally, the Judge held that his ruling as to the validity 

of the Bank's s ecurity in te rest shall not be tre ated as fin a l and 

cannot be cited as controlling during the adversary proc eeding 

where in the validity of the security in t erest wa s made is s ue , or 

dur1ng a ny sub sequent s tate lawsuit. 
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The de> blot· s · ' t s thr-ee 1ssue ~~ o n .::~~~ [le i:ll . Fi 1· st, 

G! p pc l l ants conte nd t he bankr upt .y court irnp1·opcr l y f ai lt::Ci t o 

cc ~n bi ne the heari ng on t he Bank's moti o n foe r e li e f vli t h the 

a dver s a r y proceeding . Next, t he Sek utera s a sse ~t that the 

bank ~uptcy judge erroneou s ly fou nd t he c o llate ral no t t o b e 

adequately prot e c ted. Finally, they argue the Cou r t's r u li ng is 

d 0 triment a l t o the reo r g a n ization of t he es tat e and s ho u l d be 

overturned . 

Befor e this Court addres ses the me rit s of the a p •ea l , 

it is prudent to state the g eneral s tand a rd of r e v i e w tha gu i des 

the court in matters s u c h as th is . On a ppeal, a d istrict cour t 

i s not bound by t he bankruptcy j udge' s c onclusions of law: 

howe v e r, the b a n kru p t c y j udge 's f ind inqs of fact are en t itl ed t o 

stand un l e ss cle arly e rroneous. In ~e Ame~ i c an Be ef Pa cke~s, 

Inc ., 457 F. S upp. 31 3, 3 1 4 ( D.Neb. 1978 ) ; see Bank1ruptcy Rule of 

Proce du 2!'e 8013. 

Wit h this standard in mind, the Cou r t mu s t no w 

de te rm ine whe ther Jud g e Mahoney erred in granting r el i e f fr om the 

automa tic s t a y. The de bto rs ' a rgum e nt t ha t t he bank rupt cy c ourt 

improper ly f ai led to combine the relief heari ng wi th the 

adve r sary proceed i ng is wi thou t merit. No a uthor ity has been 

c i t ed in support of their assert ion, and the Court can f i nd none. 

The bank rupt cy court ha d ampl e evidence be fore it to de termi ne 

~he t he r the Bank ha d a v a lid secu r ity i nteres t in bo th the fa rm 

eq uipment a nd live s tock. The evidence be f o r e the Cou rt in cl uded 

p ~ omi s so ry no tes, a gu a~ ante e , securit y ag r eeme nts, cont in ua ti on 

s t ateme nt s , and appraisa l s . Whil e not bo u n ~ b y Judq e Ma honey's 
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legal c0nclusions <:lS to Lhc valiciity of Lhc sccut·ity interest, 

this Court finds it to be correct. Moreover, the conclus i o n ~Js 

nat final and could be f urt her a djudicated during the advct:sary 

pr-oc:ee::.iir.g and any subsequent state .lawsuit conc erning U1e 

parties' ~elative inte~est in the col lateral. 

Next, the Court addresses the issue of adequate 

p~otection. Unde r ll U.S.C. § 362(d), a creditor is entitled to 

relief from the automati c stay if either (l) there exists a lack 

of adequate protect ion of the cred itoF's interest, o~ ( 2) the 

debtor has no equity in the property, and such propert y is no t 

necessary to an effecti ve r eorganization. Here, the bankruptcy 

court based its ruling on a determination that there was no 

adeq uate protection of appell e e's interest. In re v iewing that 

finding, the Cou rt observes that the question o f what protection 

is adequate is a question of f act . B~ookfield PFoduction CFedit 

Ass•n v. Bo:t"ron, 36 B.R. 445 (D.Mo. 198 3), aff'd, 738 F.2d 9 51 

(8th Cir. 1984). ·As such, the bankruptcy court's decision is 

s ubject to review under the clearly erroneous standar:d. 

The bankruptcy court found that the de btors could no t 

adequately protect the bank's interest in the equipment and 

livestock because the debtors failed to insure the collateral, 

the debt owed was greatly in excess of the collateral's value, 

and the equipment was quickly depreciating. (Tr. 21). Upon 

~eview of the reco rd, this Court f ai l s to fin d the bankruptcy 

j ud ge 's conclusi o ns to be clearly erroneous. On the cont~ary, 

the re c o ~d cont a in s s ub sta nti al e viden ce sup ~or. ti ng Judqe 
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Mahoney's rulinq. I t c1 p p c Cl r s J u J q c ~\ .:1 h o n c y c ,1 c- e f u l 1 y w o i 0 h e d l h e 

evidence befot·c him at t he Scptciilbc ~· 26 hearing and r·cndcrcd a 

just deci sion. 

Appellants' final contention is also meeitlcss. Co de 

Section 36 2 ( d ) r eads in the alternative. The section allows a 

court to grant relief from the aut omatic stay upon findinq (1) 

lack of adequate protection, or (2) t he debtor lacks equity in 

the property at i ssue and t he property is not necessary to an 

effective reo~ga n i zat i on of t he ba n rupt's estate. In the matter 

at ha nd, Judge Mahoney fo und t he debtors co u ld no t a dequat e l y 

protec t the Ban k 's in te~est i n t he farm equipment and li \ ~ tock. 

As such, no determinat ion nee d be made as to whether the 

colla te ral i s necessary for a n ef fec t ive r eo rganization of the i~ 

e sta te. Accordingly, -· 
IT IS HEREB Y ORDERED that t ··,e bank rr up t cy court o r de r 

grant i ng relie f f rom the au t omatic stay is affirmed. 
. ,';;r11 

DATED th.is ~b d a y of June, 19 86. 

BY THE COURT: 

JUDG E 
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