UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF NEBRASKA

IN THE MATTER OF

PAUL MICHAEL GRIEGER, CASE NO. BK80-339

DEBTOR AB0O-258

A. BRUCE TRUESDELL, d/b/a
Acme Leasing Company,

Plaintiff
vs.
PAUL MICHAEL GRIEGER,
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MEMORANDUM OPINION

In this adversary proceeding, plaintiff seeks a determination
that an indebtedness due it from the defendant is nondischargeable
in this debtor relief proceeding pursuant to 11 U.S.C. §523(a)(2)

which excepts from discharge debts for obtaining money or property
by:

Wi .false pretenses, a false representation,
or actual fraud. . ."

Prior to the petition being filed in this proceeding, the
defendant operated an automobile leasing business. He advertised
for .sale a red cadillac limousine. Defendant expressed an interest
in buying the automobile and agreed to pay $6,500.00 for it.
Plaintiff wrote a check to "Gentry Limousine" for the purchase
price. Defendant did not deliver title to the plaintiff and has
never delivered title to the automobile to plaintiff. After
repeated requests for the title, plaintiff returned the automobile
to the defendant, demanding his money back. Plaintiff has never
received the title to the automobile nor his money back and does
not have the automobile.

Plaintiff believes that he has been the victim of false pretenses,
a false representation or actual fraud.

At the time the check was issued by the plaintiff, the defendant
told him that he would deliver title to the automobile promptly.
Later, defendant promised to deliver the title but failed to do
so.



Defendant's defense is that the automobile was mortgaged
to GMAC, that he took plaintiff's check to GMAC and asked for
the release of the title and that GMAC refused to release the
title for a period of two weeks. Defendant testified that he
then deposited the check in a checking account at Gateway Bank
but before he could do anything further, the Internal Revenue
Service or another taxing authorlity garnished the account resulting
in the loss of the money in the account.

Contrary to defendant's testimony, the check itself which
is in evidence discloses that on the day after the check was
delivered by the plaintiff to the defendant, defendant deposited
the check in a separate, little used, checking account at First
National Bank and the evidence strongly suggests that it was
deposited to cover previously written checks which were to be
presented for payment. Additional substantiating evidence
presented by the plaintiff discloses that the proper loan officer
at GMAC does not recall any of the faets which defendant alleges

were his dealings with GMAC and their refusal to deliver the car
title.

Having heard the evidence, I conclude that the defendant's
conduct is sufficient to bring him within the terms of §523a(2)
and to render the indebtedness nondischargeable. This is true
even though the check was made to "Gentry Limousine". The
defendant himself was the acting party and completely in control
of the situation. 1In addition, a judgment in the District Court
of Lancaster County, Nebraska, at Docket 320, No. 112, concludes
there is liability against the defendant personally. That judgment
may not be collaterally attacked in this procéeding.

A separate order is entered in accordance with the foregoing.
DATED: May 12, 1981.

BY THE COURT:

Colo(25)

.S. Bankruptecy Judge
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